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United States Government

NATIONAL LABOR RELATIONS BOARD

OFFICE OF THE GENERAL COUNSEL

Washington, D.C. 20570

October 30, 2018

Catherine O’Hagan Wolfe
Clerk of the Court
United States Court of Appeals
for the Second Circuit
Thurgood Marshall U.S. Courthouse
40 Foley Square, Room 1802
New York, NY 10007

Re: NLRB v. Newark Electric Corporation, Newark Electric 2.0, Inc., and
Colacino Industries, Inc., Newark, New York, a single employer
and alter egos
2d Cir. No. 18-2784
Board Case No. 03-CA-088127

Dear Ms. O’Hagan Wolfe:

I am transmitting the Certified List of the contents of the Agency Record in
the above-captioned case.

Very truly yours,

/s/ Linda Dreeben
Linda Dreeben
Deputy Associate General Counsel
NATIONAL LABOR RELATIONS BOARD
1015 Half Street, SE
Washington, DC 20570
(202) 273-2960
Encls.



Case 18-2784, Document 37-1@9/2019, 2484948, Page4 of 130

UNITED STATES COURT OF APPEALS

. FOR THE SECOND CIRCUIT
NATIONAL LABOR RELATIONS
BOARD
Petitioner No. 18-2784
V. Board Case No.

03-CA-088127

NEWARK ELECTRIC 2.0, INC., AND
COLACINO INDUSTRIES, INC,,
NEWARK, NEW YORK, A SINGLE
EMPLOYER AND ALTER EGOS

)
)
)
)
)
)
NEWARK ELECTRIC CORPORATION, )
)
)
)
)
)
Respondent )
CERTIFIED LIST OF THE NATIONAL LABOR RELATIONS BOARD
Pursuant to authority delegated in Section 102.115 of the National Labor
Relations Board’s Rules and Regulations, 29 C.F.R. § 102.115, I certify that the
list below fully describes all documents, transcripts of testimony, exhibits, and
other material constituting the record before the Board in Newark Electric
Corporation Newark Electric 2.0, Inc., and Colacino Industries, Inc., Newark, New

York, a single employer.and alter egos, Case No. 03-CA-088127.

VOLUME 1 - Transcript of Hearing Pages
8.26.13-8.27.13 1-304

VOLUME I - General Counsel’s Exhibits
1(a-j)
2-27
28(a-1)
29-34
35 (identified only)
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Respondent’s Exhibits
L
2(a-c)
3-5

VOLUME 1II - Pleadings

Date
01/06/14

01/06/14

01/30/14

02/03/14

02/04/14

03/03/14
03/26/15

07/18/17

08/03/17

08/07/17

08/14/17
09/13/17

09/14/17

Documents
Administrative Law judge’s Decision

Order Transferring Proceeding to the National
Labor Relations Board

Respondent’s (Newark Electric) Exceptions

General Counsel’s Request for Extension of Time

to File Answering Brief

Associate Executive Secretary’s letter granting
extension of time to file answering brief

General Counsel’s Answering Brief

Decision and Order (362 NLRB No. 44)

Associate Executive Secretary’s letter advising the
Parties that the Board has accepted the remand

.. from the Court of Appeals

Respondent’s (Newark Electric) Request for
Extension of Time to File Position Statement

Associate Executive Secretary’s letter granting
extension of time to file position statements:

Notice of Ratification
Respondent’s (Newark Electric) Position Statement

General Counsel’s Statement of Position to the Board

Pages

1-23

1-26

1-17

1-3

1-3
1-11

1-6
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07/31/18  Decision and Order (366 NLRB No. 145) 1-4

Roxanne L. gotﬁmhlld .

Acting Executive Secretary
National Labor Relations Board
1015 Half Street, SE
Washington, DC 20570

(202) 273-2960

October 30, 2018



Case 18-2784, Document 37-1@9/2019, 2484948, Page7 of 130

UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT
NATIONAL LABOR RELATIONS
BOARD
Petitioner No. 18-2784
V. Board Case No.

03-CA-088127

NEWARK ELECTRIC 2.0, INC., AND
COLACINO INDUSTRIES, INC,,
NEWARK, NEW YORK, A SINGLE
EMPLOYER AND ALTER EGOS

)
)
)
)
)
, | )
NEWARK ELECTRIC CORPORATION, )
)
)
)
)
)
Respondent )
CERTIFICATE OF SERVICE
I hereby certify that on October 30, 2018, I filed the foregoing document
with the Clerk of the Court for the United States Court of Appeals for Second
Circuit by using CM/ECF system. I certify that the foregoing document was
served on all parties or their counsel of record through the appellate CM/ECF
system.
/s/ Linda Dreeben
Linda Dreeben
Deputy Associate General Counsel
NATIONAL LABOR RELATIONS BOARD

1015 Half Street, SE
Washington, DC 20570

Dated at Washington, DC
this 30th day of October 2018
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NOTICE: This opinion is subject to formal revision before publication in the
bound volumes of NLRB decisions. Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.
20570, of any typographical or other formal errors so that corrections can
be included in the bound volumes.

Newark Electric Corp., Newark Electric 2.0, Inc., and
Colacino Industries, Inc., and International
Brotherhood of Electrical Workers, Local 840.
Case 03—-CA-088127

July 31, 2018
DECISION AND ORDER

BY CHAIRMAN RING AND MEMBERS MCFERRAN
AND KAPLAN

On March 26, 2015, the National Labor Relations Board
issued a Decision and Order in this proceeding, which is
reported at 362 NLRB No. 44. Thereafter, the Respond-
ents filed a petition for review in the United States Court
of Appeals for the District of Columbia Circuit.

Acting General Counsel Lafe E. Solomon issued the
consolidated complaint in this case on May 30, 2013. On
March 21, 2017, the United States Supreme Court issued
its decision in NLRB v. SW General, Inc. d/b/a Southwest
Ambulance, 580 U.S. __, 137 S. Ct. 929 (2017), holding
that, under the Federal Vacancies Reform Act of 1998,
Solomon’s authority to take action as Acting General
Counsel ceased on January 5, 2011, after the President
nominated him to be General Counsel. Thereafter, the
court of appeals vacated the Board’s Decision and Order
and remanded this case for further proceedings consistent
with the Supreme Court’s decision.

The Board has delegated its authority in this proceeding
to a three-member panel.

In view of the decision of the Supreme Court in NLRB
v. SW General, supra, we have considered whether the
complaint is valid and whether the complaint allegations
are properly before the Board for decision. On August 14,
2017, then-General Counsel Richard F. Griffin Jr. issued
a Notice of Ratification in this case that states, in relevant
part,

! Administrative Law Judge Kenneth W. Chu was appointed at a time
when the Board was without a quorum. See NLRB v. Noel Canning, 134
S. Ct. 2550 (2014). On July 18, 2014, in an abundance of caution and
with a full complement of five Members, the Board ratified nunc pro tunc
and expressly authorized the selection of Judge Chu to serve as an ad-
ministrative law judge with this agency.

2 The General Counsel and the Respondents filed statements of posi-
tion on remand. The Order remanding the case to the Board states that
the Respondents “may raise their laches argument on remand....” In their
position statement, the Respondents assert that the allegations arising
from the charges filed in Case 03—CA-088127 over 5 years ago should
be dismissed based on the doctrine of laches. We reject the Respondents’
defense of laches, which does not bar action by the Board, as a federal

366 NLRB No. 145

The prosecution of this case commenced under the au-
thority of Acting General Counsel Lafe E. Solomon dur-
ing the period after his nomination on January 5, 2011,
while his nomination was pending with the Senate, and
before my confirmation on November 4, 2013.

On March 21, 2017, the United States Supreme Court
held that Acting General Counsel Solomon’s authority
under the Federal Vacancies Reform Act (FVRA), 5
U.S.C. §§ 3345 et seq., ceased on January 5, 2011, when
the President nominated Mr. Solomon for the position of
General Counsel. NLRB v. SW General, Inc., 580 U.S.
_, 137 S. Ct. 929 (March 21, 2017).

1 was confirmed as General Counsel on November 4,
2013. After appropriate review and consultation with
my staff, I have decided that the issuance of the com-
plaint in this case and its continued prosecution are a
proper exercise of the General Counsel’s broad and un-
reviewable discretion under Section 3(d) of the Act.
Congress provided the option of ratification by expressly
exempting, pursuant to FVRA Section 3348(e)(1), “the
General Counsel of the National Labor Relations Board”
from the FVRA provisions that would otherwise pre-
clude the ratification of certain actions of other persons
found to have served in violation of the FVRA.

For the foregoing reasons, I hereby ratify the issuance
and continued prosecution of the complaint.

In view of the independent decision of then-General
Counsel Griffin to ratify the complaint and to continue
prosecution in this matter, we find that the complaint alle-
gations are properly before the Board for decision.

We have considered de novo the judge’s decision' and
the record in light of the exceptions and briefs. We have
also considered the now-vacated Decision and Order, and
we agree with the rationale set forth therein. Accordingly,
we affirm the judge’s rulings, findings? and conclusions
and adopt his recommended Order to the extent and for
the reasons stated in the Decision and Order reported at
362 NLRB No. 44 (2015), which is incorporated herein by
reference. The Order, as further modified herein, is set
forth in full below.?

government agency, to vindicate public rights. See Entergy Mississippi,
Inc., 361 NLRB 892, 893 fn. 5 (2014), enfd. in relevant part 810 F.3d
287 (5th Cir. 2015); F. M. Transport, Inc., 302 NLRB 241 (1991).

* In accordance with our decision in AdvoServ of New Jersey, Inc.,
363 NLRB No. 143 (2016), we shall modify the judge’s recommended
tax compensation and Social Security reporting remedy. In addition, in
accordance with our recent decision in King Soopers, Inc., 364 NLRB
No. 93 (2016), enfd. in pertinent part 859 F.3d 23 (D.C. Cir. 2017), we
shall amend the remedy to require the Respondent to compensate An-
thony Blondell for his search-for-work and interim employment ex-
penses regardless of whether those expenses exceed interim earnings.
Search-for-work and interim employment expenses shall be calculated
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ORDER

The National Labor Relations Board orders that the Re-
spondents, Newark Electric Corporation, Newark Electric
2.0, Inc., and Colacino Industries, Inc., Newark, New
York, a single employer and alter egos, their officers,
agents, successors, and assigns, shall

1. Cease and desist from

(a) Refusing to honor the February 24, 2011 Letter of
Assent C and the collective-bargaining agreement that is
in effect from June 1, 2012, through May 31, 2015, be-
tween the IBEW, Local 840 and the Finger Lakes Chapter,
NECA, which establishes the terms and conditions of em-
ployment of the Respondents’ employees in the following
appropriate bargaining unit during the term of the contract
and any automatic extensions thereof:

All employees performing work, as set forth in Article I
of the January 1, 2011 to May 31, 2012 agreement be-
tween the Union and the Finger Lakes, New York Chap-
ter of NECA, and the June 1, 2012 to May 31, 2015 suc-
cessor agreement between the Union and the Finger
Lakes, New York Chapter of NECA, within the geo-
graphic area set forth in Article 1I of the same agree-
ments.

(b) Failing and refusing to recognize and bargain with
the Union as the exclusive collective-bargaining repre-
sentative, within the meaning of Section &(f), of the Re-
spondents’ employees in the appropriate unit during the
term of their collective-bargaining agreement and any au-
tomatic extensions thereof.

(c) Repudiating and failing and refusing to apply to unit
employees their collective-bargaining agreement since
July 20, 2012, and to make payments to the fringe benefit
funds under the collective-bargaining agreement and any
automatic extensions thereof.

(d) Discharging or otherwise discriminating against
employees because they form, join, or assist the IBEW,
Local 840, or any other labor organization, or engage in
protected concerted activities, to discourage employees
from engaging in these activities.

(e) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Give full force and effect to the terms and conditions
of employment provided in the collective-bargaining
agreement with the Union, and any automatic renewal or
extension of it.

separately from taxable net backpay, with interest at the rate prescribed
in New Horizons, 283 NLRB 1173 (1987), compounded daily as pre-
scribed in Kentucky River Medical Center, 356 NLRB 6 (2010). We

(b) Make whole unit employees for any loss of earnings
and other benefits resulting from the Respondents’ failure
to honor the terms of the agreement, in the manner set
forth in the remedy section of the judge’s decision as
amended in the decision reported at 362 NLRB No. 44.

(c) Remit the fringe benefit funds payments that have
become due and reimburse unit employees for any losses
or expenses arising from the Respondents’ failure to make
the required payments, in the manner set forth in the
amended remedy section of the decision reported at 362
NLRB No. 44.

(d) On request, bargain collectively in good faith with
the Union as the exclusive representative of the employees
in the appropriate bargaining unit during the term of the
collective-bargaining agreement and any automatic exten-
sions thereof.

(e) Within 14 days from the date of this Order, offer
Anthony Blondell full reinstatement to his former job or,
if that job no longer exists, to a substantially equivalent
position, without prejudice to his seniority or any other
rights or privileges previously enjoyed.

(f) Make Anthony Blondell whole for any loss of earn-
ings and other benefits suffered as a result of the discrim-
ination against him, in the manner set forth in the remedy
section of the judge’s decision as amended in the decision
reported at 362 NLRB No. 44 and as further amended in
this decision.

(g) Compensate each affected employee, including An-
thony Blondell, for the adverse tax consequences, if any,
of receiving a lump-sum backpay award, and file a report
with the Regional Director for Region 3, within 21 days
of the date the amount of backpay is fixed, either by agree-
ment or Board order, a report allocating the backpay
award to the appropriate calendar years for each em-
ployee.

(h) Within 14 days from the date of this Order, remove
from their files any reference to the unlawful discharge of
Anthony Blondell, and within 3 days thereafter, notify him
in writing that this has been done and that the discharge
will not be used against him in any way.

(i) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, social
security payment records, timecards, personnel records
and reports, and all other records, including an electronic
copy of such records if stored in electronic form, neces-
sary to analyze the amount of backpay and other

shall modify the Order to reflect these remedial changes and we shall
substitute a new notice to conform to the Order as modified.
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NEWARK ELECTRIC CORP. 3

adjustments of monetary benefits due under the terms of
this Order.

(j) Within 14 days after service by the Region, post at
the Respondents’ Newark, New York facilities copies of
the attached notice marked “Appendix.”* Copies of the
notice, on forms provided by the Regional Director for Re-
gion 3, after being signed by the Respondents’ authorized
representative, shall be posted by the Respondents and
maintained for 60 consecutive days in conspicuous places,
including all places where notices to employees are cus-
tomarily posted. In addition to physical posting of paper
notices, the notices shall be distributed electronically,
such as by email, posting on an intranet or an internet site,
and/or other electronic means, if the Respondents custom-
arily communicate with their employees by such means.
Reasonable steps shall be taken by the Respondents to en-
sure that the notices are not altered, defaced, or covered
by any other material. If the Respondents have gone out
of business or closed the facilities involved in these pro-
ceedings, or sold the business or the facilities involved
herein, the Respondents shall duplicate and mail, at their
own expense, a copy of the notice to all current employees
and former employees employed by the Respondents at
any time since July 20, 2012.

(k) Within 21 days after service by the Region, file with
the Regional Director for Region 3 a sworn certification
of a responsible official on a form provided by the Region
attesting to the steps that the Respondents have taken to
comply.

Dated, Washington, D.C. July 31, 2018

John F. Ring, Chairman
Lauren McFerran, Member
Marvin E. Kaplan, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

4 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the National
Labor Relations Board” shall read “Posted Pursuant to a Judgment of the

APPENDIX
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vi-
olated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your
behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected ac-
tivities.

WE WILL NOT refuse to honor the February 24, 2011 Let-
ter of Assent C and the collective-bargaining agreement
with the Union that is in effect from June 1, 2012, through
May 31, 2015, which establishes the terms and conditions
of your employment in the following appropriate bargain-
ing unit during the term of the contract and any automatic
extensions thereof:

All employees performing work, as set forth in Article I1
of the January 1, 2011 to May 31, 2012 agreement be-
tween the Union and the Finger Lakes, New York Chap-
ter of NECA, and the June 1, 2012 to May 31, 2015 suc-
cessor agreement between the Union and the Finger
Lakes, New York Chapter of NECA, within the geo-
graphic area set forth in Article II of the same agree-
ments.

WE WILL NOT fail and refuse to recognize and bargain
in good faith with the Union as your collective-bargaining
representative during the term of the collective-bargaining
agreement and any automatic extensions thereof.

WE WILL NOT repudiate and fail and refuse to apply to
unit employees your collective-bargaining agreement
since July 20, 2012, and to make payments to the fringe
benefit funds under that agreement and any automatic ex-
tensions thereof.

WE WILL NOT discharge or otherwise discriminate
against any of you for supporting the IBEW, Local 840, or
any other labor organization, or engaging in protected con-
certed activities, to discourage you from engaging in these
activities.

United States Court of Appeals Enforcing an Order of the National Labor
Relations Board.”
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WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL give full force and effect to the collective-bar-
gaining agreement effective from June 1, 2012, through
May 31, 2015, and any automatic extensions thereof.

WE WILL make you whole for any losses you may have
suffered as a result of our refusal to honor the terms of the
collective-bargaining agreement.

WE WILL remit the fringe benefit funds payments that
have become due and reimburse you for any losses or ex-
penses arising from our failure to make the required pay-
ments.

WE WILL, on request, bargain in good faith with the Un-
ion as your exclusive collective-bargaining representative
during the term of the collective-bargaining agreement.

WE WILL, within 14 days from the date of the Board’s
Order, offer Anthony Blondell full reinstatement to his
former job or, if that job is no longer available, to a sub-
stantially equivalent position, without prejudice to his sen-
iority or any other rights or privileges previously enjoyed.

WE WILL make Anthony Blondell whole for any loss of
earnings and other benefits resulting from his discharge,
less any net interim earnings, plus interest.

WE WILL compensate each affected employee, includ-
ing Anthony Blondell, for the adverse tax consequences,
if any, of receiving a lump-sum backpay award, and WE
WILL file with the Regional Director for Region 3, within
21 days of the date the amount of backpay is fixed, either

by agreement or Board order, a report allocating the back-
pay award to the appropriate calendar years for each em-
ployee.

WE WILL, within 14 days from the date of the Board’s
Order, remove from our files any reference to the unlawful
discharge of Anthony Blondell, and WE WILL, within 3
days thereafter, notify him in writing that this has been
done and that the discharge will not be used against him
in any way.

NEWARK ELECTRIC CORP., NEWARK ELECTRIC
2.0, INC., AND COLACINO INDUSTRIES, INC.

The Board’s decision can be found at
www.nlrb.gov/case/03-CA-088127 or by using the QR
code below. Alternatively, you can obtain a copy of the
decision from the Executive Secretary, National Labor
Relations Board, 1015 Half St. S.E., Washington, D.C.
20570, or by calling (202) 273-1940.
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NOTICE: This opinion is subject to formal revision before publication in the
bound volumes of NLRB decisions. Readers are requested to nofify the Ex-
ecutive Secretary, [ Labor Rel Board, W , D.C.
20570, of any typographical or other formal errors so that corrections can
be included in the bound volumes.

Newark Electric Corp., Newark Electric 2.0, Inc., and
Colacino Industries, Inc., and International
Brotherhood of Electrical Workers, Local 840.
Case 03—-CA-088127

March 26, 2015
DECISION AND ORDER

BY MEMBERS MISCIMARRA, HIROZAWA,
AND MCFERRAN

On January 6, 2014, Administrative Law Judge Ken-
neth W. Chu issued the attached decision. The Respond-
ents filed exceptions and a supporting brief, and the Gen-
eral Counsel filed an answering brief.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs and has decided to
affirm the judge’s rulings, findings,' and conclusions as

! We correct the following error in the judge’s decision. The judge
found that at the time the letter of assent C was signed by Respondent
Newark Electric, there were several union members employed by New-
ark Electric. The record reflects, however, that there were no union
members employed by Newark Electric at that time. The Union’s busi-
ness manager, Michael Davis, testified that two employees were per-
forming what later became bargaining unit work, and that they would
have the opportunity to join the Union after completing a probationary
period. This error does not affect our disposition of this case.

The Respondents have excepted to some of the judge’s credibility
findings. The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362
(3d Cir. 1951). We have carefully examined the record and find no
basis for reversing the findings.

We reject the Respondents’ argument that the complaint should be
dismissed because the Board did not have a quorum at the time the
complaint issued. Although subsequently the Supreme Court held
unconstitutional the January 2012 appointments of three Board mem-
bers in NLRB v. Noel Canning, 134 $.Ct. 2550 (2014), that decision
does not affect the General Counsel’s authority as an independent of-
ficer appointed by the President and confirmed by the Senate. The
General Counsel’s authority to investigate unfair labor practice charges
and to issue and prosecute unfair labor practice complaints derives
directly from the language of the Act, not from any power delegated by
the Board. See 29 U.S.C. §§ 153(d) & 160(b); Richardson Chemical
Co.,222 NLRB 5, 6 (1976). Accordingly, the presence or absence of a
valid Board quorum has no bearing on the General Counsel or his
agent’s prosecutorial authority in this matter. See Pallet Companies,
Inc., 361 NLRB No. 33, slip op. at 1 (2014).

We also reject the Respondents’ alternative argument that Acting
General Counsel Lafe Solomon was not properly appointed under ei-
ther the Act or the Federal Vacancies Reform Act (Vacancies Act), 5
U.S.C. § 3345 et seq. The Acting General Counsel was properly ap-
pointed under the Vacancies Act, which provides an alternative to the
specific procedures provided by the Act, and the complaint is not sub-

362 NLRB No. 44

modified below, and to adopt the recommended Order as
modified and set forth in full below.

AMENDED CONCLUSIONS OF LAW

Substitute the following for Conclusions of Law 2 and
6.

2. At all material times, Respondents Colacino Indus-
tries, Newark Electric 2.0 and Newark Electric have had
substantially identical management, operations, equip-
ment, customers, and supervision, as well as common
ownership and common control over labor relations.

6. The International Brotherhood of Electrical Work-
ers, Local 840 (IBEW, Local 840) is a labor organization
within the meaning of Section 2(5) of the Act, and upon
signing the February 24, 2011 Letter of Assent C, be-
came the exclusive collective-bargaining representative
of all the Respondents’ employees in the appropriate
bargaining unit described below for the purposes of col-
lective bargaining within the meaning of Section 8(f):

All employees performing work, as set forth in Article
1I of the January 1, 2011 to May 31, 2012 agreement
between the Union and the Finger Lakes, New York
Chapter of NECA, and the June 1, 2012 to May 31,
2015 successor agreement between the Union and the
Finger Lakes, New York Chapter of NECA, within the
geographic area set forth in Article II of the same
agreements.

ject to attack based on the circumstances of his appointment. See Hun-
tington Ingalls Inc., 361 NLRB No. 64, slip op. at 2-3 fn. 8 (2014)
(citing Muffley v. Massey Energy Co., 547 F. Supp. 2d 536, 542-543
(S.D.W. Va. 2008), affd. 570 F.3d 534 (4th Cir. 2009) (upholding au-
thorization of a 10(j) injunction proceeding by Acting General Counsel
designated pursuant to the Vacancies Act)). We also find unpersuasive
the Respondent’s reliance on Hooks v. Kitsap Tenant Support Services,
2013 WL 4094344 (W.D. Wash. Aug. 13, 2013), for the reasons given
in Huntington Ingalls, supra.

Last, in adopting the conclusion that Respondents Colacino Indus-
tries and Newark Electric are alter egos, we find it unnecessary to pass
on the judge’s finding that Colacino Industries and Newark Electric had
substantially identical business purposes. See Liberty Source W, LLC,
344 NLRB 1127, 1127 fn. 1 (2005) (the Board does not require the
presence of each factor in finding alter ego status), enfd. sub nom.
Trafford Distribution Center v. NLRB, 478 F.3d 172, 182 (3d Cir.
2007). We also do not rely on Park Avenue Investments LLC, 359
NLRB No. 134 (2013), cited by the judge. See NLRB v. Noel Canning,
supra.

? We have amended the judge’s Conclusions of Law and Remedy to
conform to his unfair labor practice findings and to reflect that the
Respondent recognized the Union as the employees’ bargaining repre-
sentative under Sec. 8(f) without regard to the Union’s majority status.
We shall modify the judge’s recommended Order to conform to the
amended conclusions of law and remedy, and to the Board’s standard
remedial language. We shall also substitute a new notice to conform to
the Order as modified and in accordance with our decisions in Ishikawa
Gasket America, Inc., 337 NLRB 175 (2001), affd. 354 F.3d 534 (6th
Cir. 2004), and Durham School Services, 360 NLRB No. 85 (2014).
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AMENDED REMEDY

Having found that the Respondent has engaged in cer-
tain unfair labor practices, we shall order it to cease and
desist and to take certain affirmative action designed to
effectuate the policies of the Act.

In addition to the remedies recommended by the judge,
we shall require the Respondent to compensate unit em-
ployees for the adverse tax consequences, if any, of re-
ceiving any lump-sum backpay awards, and file a report
with the Social Security Administration allocating the
backpay awards to the appropriate calendar quarters for
each employee. Don Chavas, LLC d/b/a Tortillas Don
Chavas, 361 NLRB No. 10 (2014).

Further, having found that the Respondent unlawfully
discontinued required contributions to certain benefit
funds, we shall order the Respondent to make whole its
unit employees covered by those funds by making all
delinquent contributions to those funds, including any
additional amounts due the funds in accordance with
Merryweather Optical Co., 240 NLRB 1213, 1216 fn. 7
(1979)‘3 The Respondent also shall be required to reim-
burse its unit employees for any expenses ensuing from
its failure to make the required benefit fund contribu-
tions, as set forth in Kraft Plumbing & Heating, 252
NLRB 891 fn. 2 (1980), enfd. mem. 661 F.2d 940 (9th
Cir. 1981), including all medical expenses that would
have been covered by the funds. Such amounts shall be
computed in the manner set forth in Ogle Profection Ser-
vice, 183 NLRB 682 (1970), enfd. 444 F.2d 502 (6th Cir.
1971), with interest at the rate prescribed in New Hori-
zons, 283 NLRB 1173 (1987), compounded daily as pre-
scribed in Kentucky River Medical Center, 356 NLRB
No. 8 (2010).*

ORDER

The National Labor Relations Board orders that the
Respondents, Newark Electric Corporation, Newark
Electric 2.0, Inc., and Colacino Industries, Inc., Newark,
New York, a single employer and alter egos, their offic-
ers, agents, successors, and assigns, shall

1. Cease and desist from

(a) Refusing to honor the February 24, 2011 Letter of
Assent C and the collective-bargaining agreement that is

* We leave to the compliance stage the question whether the Re-
spondent must pay any additional amounts into the benefit funds in
order to satisfy our “make whole” remedy. AMerryweather Optical Co.,
supra.

* To the extent that an employee has made personal contributions to
a fund that are accepted by the fund in lieu of the employer’s delin-
quent contributions during the period of the delinquency, the Respond-
ent will reimburse the employee, but the amount of such reimbursement
will constitute a setoff to the amount that the Respondent otherwise
owes the fund.

in effect from June 1, 2012, through May 31, 2015, be-
tween the IBEW, Local 840 and the Finger Lakes Chap-
ter, NECA, which establishes the terms and conditions of
employment of the Respondents’ employees in the fol-
lowing appropriate bargaining unit during the term of the
contract and any automatic extensions thereof:

All employees performing work, as set forth in Article
II of the January 1, 2011 to May 31, 2012 agreement
between the Union and the Finger Lakes, New York
Chapter of NECA, and the June 1, 2012 to May 31,
2015 successor agreement between the Union and the
Finger Lakes, New York Chapter of NECA, within the
geographic area set forth in Article II of the same
agreements.

(b) Failing and refusing to recognize and bargain with
the Union as the exclusive collective-bargaining repre-
sentative, within the meaning of Section 8(f), of the Re-
spondents’ employees in the appropriate unit during the
term of their collective-bargaining agreement and any
automatic extensions thereof.

(c) Repudiating and failing and refusing to apply to
unit employees their collective-bargaining agreement
since July 20, 2012, and to make payments to the fringe
benefit funds under the collective-bargaining agreement
and any automatic extensions thereof.

(d) Discharging or otherwise discriminating against
employees because they form, join, or assist the IBEW,
Local 840, or any other labor organization, or engage in
protected concerted activities, to discourage employees
from engaging in these activities.

(e) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Give full force and effect to the terms and condi-
tions of employment provided in the collective-
bargaining agreement with the Union, and any automatic
renewal or extension of it.

(b) Make whole unit employees for any loss of eam-
ings and other benefits resulting from the Respondents’
failure to honor the terms of the agreement, in the man-
ner set forth in the remedy section of the judge’s decision
as amended in this decision.

(c) Remit the fringe benefit funds payments that have
become due and reimburse unit employees for any losses
or expenses arising from the Respondents’ failure to
make the required payments, in the manner set forth in
the amended remedy section of this decision.

(d) On request, bargain collectively in good faith with
the Union as the exclusive representative of the employ-
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ees in the appropriate bargaining unit during the term of
the collective-bargaining agreement and any automatic
extensions thereof.

(e) Within 14 days from the date of this Order, offer
Anthony Blondell full reinstatement to his former job or,
if that job no longer exists, to a substantially equivalent
position, without prejudice to his seniority or any other
rights or privileges previously enjoyed.

(f) Make Anthony Blondell whole for any loss of earn-
ings and other benefits suffered as a result of the discrim-
ination against him, in the manner set forth in the remedy
section of the judge’s decision as amended in this deci-
sion.

(g) Compensate each affected employee, including An-
thony Blondell, for the adverse tax consequences, if any,
of receiving a lump-sum backpay award, and file a report
with the Social Security Administration allocating the
backpay award to the appropriate calendar quarters for
each employee.

(h) Within 14 days from the date of this Order, remove
from their files any reference to the unlawful discharge
of Anthony Blondell, and within 3 days thereafter, notify
him in writing that this has been done and that the dis-
charge will not be used against him in any way.

(1) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form,
necessary to analyze the amount of backpay and other
adjustments of monetary benefits due under the terms of
this Order.

(j) Within 14 days after service by the Region, post at
the Respondents’ Newark, New York facilities copies of
the attached notice marked “Appendix.”5 Copies of the
notice, on forms provided by the Regional Director for
Region 3, after being signed by the Respondents’ author-
ized representative, shall be posted by the Respondents
and maintained for 60 consecutive days in conspicuous
places, including all places where notices to employees
are customarily posted. In addition to physical posting of
paper notices, the notices shall be distributed electroni-
cally, such as by email, posting on an intranet or an in-
ternet site, and/or other electronic means, if the Respond-
ents customarily communicate with their employees by

* If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”

such means. Reasonable steps shall be taken by the Re-
spondents to ensure that the notices are not altered, de-
faced, or covered by any other material. If the Respond-
ents have gone out of business or closed the facilities
involved in these proceedings, or sold the business or the
facilities involved herein, the Respondents shall dupli-
cate and mail, at their own expense, a copy of the notice
to all current employees and former employees employed
by the Respondents at any time since July 20, 2012.

(k) Within 21 days after service by the Region, file
with the Regional Director for Region 3 a sworn certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondents have
taken to comply.

Dated, Washington, D.C. March 26, 2015

Philip A. Miscimarra, Member
Kent Y. Hirozawa, Member
Lauren McFerran, Member
(SEAL) NATIONAL LABOR RELATIONS BOARD
APPENDIX
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT refuse to honor the February 24, 2011
Letter of Assent C and the collective-bargaining agree-
ment with the Union that is in effect from June 1, 2012,
through May 31, 2015, which establishes the terms and
conditions of your employment in the following appro-
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priate bargaining unit during the term of the contract and
any automatic extensions thereof:

All employees performing work, as set forth in Article
II of the January 1, 2011 to May 31, 2012 agreement
between the Union and the Finger Lakes, New York
Chapter of NECA, and the June 1, 2012 to May 31,
2015 successor agreement between the Union and the
Finger Lakes, New York Chapter of NECA, within the
geographic area set forth in Article II of the same
agreements.

‘WE WILL NOT fail and refuse to recognize and bargain
in good faith with the Union as your collective-
bargaining representative during the term of the collec-
tive-bargaining agreement and any automatic extensions
thereof.

‘WE WILL NOT repudiate and fail and refuse to apply to
unit employees your collective-bargaining agreement
since July 20, 2012, and to make payments to the fringe
benefit funds under that agreement and any automatic
extensions thereof.

WE WILL NOT discharge or otherwise discriminate
against any of you for supporting the IBEW, Local 840,
or any other labor organization, or engaging in protected
concerted activities, to discourage you from engaging in
these activities.

‘WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL give full force and effect to the collective-
bargaining agreement effective from June 1, 2012,
through May 31, 2015, and any automatic extensions
thereof.

'WE WILL make you whole for any losses you may have
suffered as a result of our refusal to honor the terms of
the collective-bargaining agreement.

‘WE WILL remit the fringe benefit funds payments that
have become due and reimburse you for any losses or
expenses arising from our failure to make the required
payments.

WE WILL, on request, bargain in good faith with the
Union as your exclusive collective-bargaining repre-
sentative during the term of the collective-bargaining
agreement.

‘WE WILL, within 14 days from the date of the Board’s
Order, offer Anthony Blondell full reinstatement to his
former job or, if that job is no longer available, to a sub-
stantially equivalent position, without prejudice to his
seniority or any other rights or privileges previously en-
joyed.

WE WILL make Anthony Blondell whole for any loss
of earnings and other benefits resulting from his dis-
charge, less any net interim earnings, plus interest.

WE WILL compensate each affected employee, includ-
ing Anthony Blondell, for the adverse tax consequences,
if any, of receiving a lump-sum backpay award, and WE
WILL file a report with the Social Security Administration
allocating the backpay award to the appropriate calendar
quarters for each employee.

WE WILL, within 14 days from the date of the Board’s
Order, remove from our files any reference to the unlaw-
ful discharge of Anthony Blondell, and WE WILL, within
3 days thereafter, notify him in writing that this has been
done and that the discharge will not be used against him
in any way.

NEWARK ELECTRIC CORP., NEWARK ELECTRIC
2.0, INC., AND COLACINO INDUSTRIES, INC.

The Board’s decision can be found at
www.nlrb. gov/case/03-CA-088127 or by using the QR
code below. Alternatively, you can obtain a copy of the
decision from the Executive Secretary, National Labor
Relations Board, 1099 14th Street, N.W., Washington,
D.C. 20570, or by calling (202) 273-1940.

Claire T. Sellers, Esq. and Mary Elizabeth Mattimore, Esq., for
the General Counsel.

Edward A. Trevvett, Esq. (Harris Beach, PLLC), of Pittsford,
New York, for the Respondent-Employer.

DECISION
STATEMENT OF THE CASE

KENNETH W. CHU, Administrative Law Judge. This case
was tried on August 26 and 27, 2013," in Buffalo, New York,
pursuant to a complaint and notice of hearing issued by the
Regional Director for Region 3 of the National Labor Relations
Board (NLRB or Board) on May 30, 2013. (GC Exh. 1.)* The
complaint, based upon charges filed by the International Broth-
erhood of Electrical Workers (IBEW), Local 840 (the Charging

! All dates are in 2012, unless otherwise indicated.

? Testimony is noted as “Tr.” (Transcript). The exhibits for the Gen-
eral Counsel and Respondent are identified as “GC Exh.” and “R. Exh.”
The closing briefs are identified as “GC Br.” for the General Counsel
and “R. Br.” for the Respondent.
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Party or Union), alleges that Newark Electric Corp. (Respond-
ent Newark Electric), Newark Electric 2.0, Inc. (Respondent
Newark 2.0), and Colacino Industries, Inc. (Respondent
Colacino) (collectively, the Respondents) are a single employer
or alter egos and the Respondents violated Section 8(a)(5), (3),
and (1) of the National Labor Relations Act (NLRA or Act).

The Respondents filed timely amended answers to the com-
plaint denying the material allegations in the complaint and
asserting several affirmative defenses.’

Issues

The complaint alleges that the Respondents violated Section
8(a)(5) and (1) of the Act when on or about July 20, 2012, they
withdrew recognition and repudiated the collective-bargaining
agreement that they were parties with the Union. The com-
plaint further alleges that the Respondents violated Section
8(a)(3) and (1) when employee Anthony Blondell (Blondell)
was laid-off because his employment was conditioned upon
working for a nonunion company.

After the close of the hearing, the briefs were timely filed by
the parties, which I have carefully considered. On the entire
record, including my observation of the demeanor of the wit-

* Counsel for the Respondents moved to dismiss the complaint and
asserted at trial (Tr. 11, 12) and in its brief that the Board and those
who represent it, had no authority to issue this complaint and prosecute
this action because the Board did not have a quorum of three of its five
members in order to issue a complaint and to take other actions, citing
Noel Canning v. NLRB, 705 F.3d 490, 499 (D.C. Cir. 2013), cert.
granted 133 S.Ct. 2861 (2013), and New Process Steel, L.P. v. NLRB,
130 S.Ct. 2635, 2645. However, as the court acknowledged, its deci-
sion conflicts with rulings of at least three other courts of appeals. See
Evans v. Stephens, 387 F.3d 1220 (11th Cir. 2004), cert. denied 544
U.S. 942 (2005), U.S. v. Woodley, 751 F.2d 1008 (9th Cir. 1985); U.S.
v. Allocco, 305 F.2d 704 (2d Cir. 1962). Thus, the Board has rejected
this argument, as the issue regarding the validity of recess appoint-
ments “remains in litigation, and pending a definitive resolution, the
Board is charged to fulfill its responsibilities under the Act.” See
G4S Regulated Security Solutions, 359 NLRB No. 101, slip op. at 1
fn. 1 (2013), citing Belgrove Post Acute Care Center, 359 NLRB
No. 77, slip op. at 1 fn. 1 (2013). The Respondent’s alternate argument
is that the complaint should be dismissed because Acting General
Counsel Lafe Solomon could not properly be appointed under the Fed-
eral Vacancies Reform Act (FVRA) and therefore lacked authority to
issue the complaint in this case, citing Hooks v. Kitsap Tenant Support
Services, Inc., 2013 U.S. Dist. LEXIS 114320 (W.D. Wash. Aug. 12,
2013). (R. Exh. 1.) The General Counsel argues that AGC Solomon
was properly appointed under the FVRA. Contrary to the Respondent’s
assertion, the express terms of the FVRA make it applicable to all ex-
ecutive agencies, with one specific exception inapplicable here, 5
U.S.C. § 3345(a); see 5 U.S.C. § 105 (“Executive agency” defined to
include independent agencies), and to all offices within those agencies,
such as the office of General Counsel, that are filled by presidential
appointment with Senate confirmation, 5 U.S.C. § 3345(a). Belgrove
Post Acute Care Center, above. I am bound only to apply established
Board precedent which the Supreme Court has not reversed, notwith-
standing contrary decisions by the lower courts. Waco, Inc., 273
NLRB 746, 749 fn. 14 (1984). As such, the Respondents’ motion to
dismiss the complaint is denied. Moreover, the Board now has five
members and a General Counsel who have been confirmed by the Sen-
ate.

nesses,’ I make the following
FINDINGS OF FACT
L. JURISDICTION AND LABOR ORGANIZATION STATUS

At all material times, the Respondent Newark Electric, a
New York corporation, has been an electrical contractor in the
construction industry with an office and place of business in
Newark, New York. At all material times, the Respondent
Newark 2.0, a New York corporation, has been an electrical
contractor in the construction industry with an office and place
of business in Newark, New York. At all material times, the
Respondent Colacino Industries, a New York corporation, has
been an electrical contractor in the construction industry and a
provider of information technology services with an office and
place of business in Newark, New York. During a representa-
tive 1-year period, Respondents Colacino Industries and New-
ark 2.0 purchased and received goods at its Newark, New York
facility valued in excess of $50,000 directly from enterprises
within the State of New York, each of which other enterprises
had received the goods directly from points outside the State of
New York.’

The Union is a labor organization within the meaning of Sec-
tion 2(5) of the Act.

II. THE ALLEGED UNFAIR LABOR PRACTICE
A. Background

James Colacino (Colacino) is the owner and president of Re-
spondents Colacino Industries and Newark 2.0. The Respond-
ent Newark Electric was incorporated in May 1979 by
Colacino’s father, Richard Colacino. (R. Exh. 5.) Colacino
was employed by his father and worked at Respondent Newark
Electric for over 20 years. Colacino testified he purchased the
assets, good will, equipment, website, customer database from
his father in 2000, but did not outright buy the company or
assumed the company’s liabilities.

Colacino maintained that Newark Electric was always 100
percent owned by his father, Richard Colacino. (Tr. 170-173;
243-245) Colacino denies being an owner or company officer
of Respondent Newark Electric. (Tr. 171.) According to Rich-
ard Colacino, Newark Electric has not been operating as a busi-
ness since its assets were sold in 2000, and was subsequently
dissolved on April 13, 2013, after resolving its tax liabilities.
(Tr. 174-175; 285-288.)

Respondent Colacino Industries was incorporated by
Colacino in February 2000, and the purchased assets from
Newark Electric were folded into Colacino Industries. (Tr.

* The credibility resolutions herein have been derived from a review
of the entire testimonial record and exhibits, with due regard for the
logic of probability, the demeanor of the witnesses, and the teachings of
NLRB v. Walton Mfg. Co., 369 U.S. 404, 408 (1962). As to those wit-
nesses testifying in contradiction to the findings herein, their testimony
has been discredited, either as having been in conflict with credited
documentary or testimonial evidence or because it was not credible and
unworthy of belief.

* The attorney for the Respondents and the General Counsel stipulat-
ed that Respondents Colacino Industries and Newark 2.0 are single
employer/alter egos for the purpose of the hearing and that the Board
has jurisdiction over them. (Tr. 7, 8.)
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200.) Respondent Colacino Industries is 100 percent owned by
Colacino who is also the president. (Tr. 183; R. Exh. 3.) The
place of business for Respondent Newark Electric was at 131
Harrison Street, Newark, New York, at the time Colacino In-
dustries was incorporated.  Colacino testified that once
Colacino Industries was incorporated, he moved all the pur-
chased assets from Newark Electric to a different building at
126 Harrison Street, which was across the street. The building
that had housed Newark Electric on 131 Harrison street was
owned by Colacino (which he had purchased during his par-
ents’” divorce proceeding) and he sold the property. (Tr. 244,
245.) The building on 126 Harrison Street is also owned by
Colacino and Respondent Colacino Industries leases and pay
rent to Colacino for the use of the property. (Tr. 173, 195.)

Colacino stated that the primary business of Respondent
Colacino Industries was in automation systems integration,
performing mainly software development, integration and ser-
vice for water, sewer systems, food industry, and manufactur-
ing. Colacino indicated that a small portion of Colacino Indus-
tries’ business was in traditional electrical work, which was
mostly handled by Richard Colacino. (Tr. 166-170; 240.)

Colacino maintain that Newark Electric was dormant after
the assets were sold by his father in 2000. Colacino testified
that Newark FElectric had done no business and had not hired
any employees since 2000. (Tr. 244, 245)) Colacino stated,
however, for name recognition purposes during the transition of
operations from Newark Electric to Colacino Industries, he
continued to use the Newark Electric logo, stationery, and other
identifying aspects. He testified that “we wanted to retain the
name recognition (of Newark Electric). So, over a period of
time, as we transitioned . . . we're trying to keep the brand
recognition.” (Tr. 173, 198-200, 241.)

Contrary to the assertions of Colacino, I find that the Re-
spondent Newark Electric was holding itself out to the public as
an active operating company from the years 2000 to 2012, even
after selling all its assets to Respondent Colacino Industries.
The record shows that Respondents Colacino Industries and
Newark Electric are housed at 126 Harrison Street. The en-
trance doors to 126 Harrison Street are stenciled with the New-
ark Electric and Colacino Industries logos (Tr. 173); the
Colacino Industries stationery also contained the Newark Elec-
tric logo; the company vans for Colacino Industries company
continued to advertise and display the Newark Electric logo
(although Colacino was allegedly working on the “next genera-
tion” logo (Tr. 174, 246; GC Exh. 19); and the customer pur-
chase orders and invoices were addressed to Respondents
Colacino Industries and Newark Electric. (GC Exhs. 34, 32,
31)

Further, the employees of Colacino Industries completed
timesheets that showed the Colacino and Newark Electric log-
os. Employees filling out their job cards and supply requisi-
tions only showed the Newark Electric logo. The employer’s
contributions to the union funds came from Newark Electric.
(GCExh. 9.)

Blondell testified that he completed his job cards with the
Newark Electric logo. (Tr. 126.) Blondell further testified that
Colacino was the owner of Respondents Colacino Industries,
Newark Electric, and Newark Electric 2.0. He confirmed all

three companies are housed in one building with one address
and that the names of Respondent Colacino Industries and
Newark Electric are stenciled on the glass door. He said that he
received all his supplies and parts from one warehouse regard-
less of which company was performing the work. Blondell said
there was one facsimile, copier, and printer machine for all
three companies and one phone system that did not identify the
company for the incoming call. Colacino had kept the original
Newark Electric phone number. Blondell also confirmed that
the company vans continue to display the Newark Electric logo.
Blondell said that none of the vans had any markings indicating
Colacino Industries or Newark Electric 2.0. (Tr. 119-124))

Colacino testified that the phone calls would all come in for
Colacino Industries, but for the electric and pipe work, the calls
would be directed to Richard Colacino (who mainly performed
this type of work) and the calls for any automation systems
work would be taken by a different group. (Tr. 176.) He said
that communications by emails between the Respondents and
the public were interchangeable between newarkelectric.com
and colacino.com (GC Exh. 29), but explained that it did not
matter which email address was used by an outsider because
the messages would always arrive under the colacino.com
mailbox. (Tr. 196-198, 259.)

With regard to Respondent Newark Electric 2.0, Colacino
filed for incorporation on March 8, 2011, and at the same time,
applied for a Federal employer identification number. (GC
Exh. 28.) The Respondent Newark Electric 2.0 is 100 percent
owned by Colacino who is also the president. According to
Colacino, Newark Electric 2.0 was incorporated to perform the
traditional electrical work that was not Colacino Industries’
main business. He envisioned Respondent Newark Electric 2.0
to be a division of Respondent Colacino Industries. (Tr. 170—
174.) As such, the counsel for the General Counsel and for the
Respondents stipulated that Respondents Newark Electric 2.0
and Colacino Industries are a single employer/alter ego enter-
prise and subjected to the Board’s jurisdiction. (Tr. 7, 8.)

Colacino testified that Newark Electric 2.0 was also alleged-
ly created in order to appease the aggressive barrage of emails,
letters, and personal appearances by the business manager of
the Union, Michael Davis (Davis). Colacino complained that
Davis was disrupting his office staff in his campaign to con-
vince Colacino to sign up with the Union. (Tr. 180.)

Davis has been the business manager for the Local 840 since
July 2011, and is responsible for enforcing the collective-
bargaining agreements between the Union and employers.
Prior to holding that position, Davis was a union organizer from
2005 to 2011. Davis said that his objective as a union organizer
was to increase union membership and to convert employers
from nonunion to union contractors. (Tr. 15, 16.)

Colacino testified that Davis had been trying to persuade him
to sign up with the Union since 2005, and he would have fre-
quent contacts with Colacino at least several times a week,
including lunches, personal appearances, and scheduled meet-
ings at his premises. Colacino characterized these contacts as
“persistent” with a fair amount of pressure. Colacino stated
that Davis wanted him to sign a letter of assent, which is essen-
tially an agreement for a trial period for the Union to demon-
strate the benefits of being a union contractor.
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Colacino testified that Davis also offered to provide jour-
neyman caliber electricians for him on a trial basis. Colacino
repined that Davis would provide such employees, including
Blondell, and then take them off the job even if they were will-
ing to continue working for a nonunion shop. According to
Colacino, the campaign to unionize by Davis reached a point
where Davis would sign up some of Colacino’s employees as
union member and then immediately laid them off because they
could not continue to work for a nonunion shop. Colacino said
he felt to pressure to sign a letter of assent when Davis alleged-
ly represented to him that Colacino would be able to have
Blondell and other union electricians return to work upon sign-
ing the letter. (Tr. 246-251.) According to Colacino, Davis
would leave completed letters of assent for Colacino to sign
and made comments that Colacino’s problem with finding good
skilled labor would “go away” once he signs the letter of as-
sent. (Tr. 254; R. Exh. 2.)

Davis testified that he knew James and Richard Colacino
since 2005, and does not deny trying to sign up Respondent
Newark Electric as a union contractor. (Tr. 21, 22, 64.) Davis
testified that he was aware that the elder Colacino sold Newark
Electric to James Colacino. Davis also believed that Colacino
then became president of Newark Electric because Colacino
gave him a company business card containing the Newark Elec-
tric logo. The record shows that the business card stated the
name of James Colacino and his title has “President/CEO.”
(Tr. 64-67; GC Exh. 7.) Davis testified that was not aware of
the existence of Newark Electric 2.0 during the time when he
was trying to sign up Newark Electric as a union shop. (Tr. 58,
65,299.)

Vicky Bliss (Bliss) testified that she worked at Respondent
Colacino Industries in 2010 and 2011 as the office manager.
She witnessed Davis coming by the office looking for Colacino
at least 3 times a day. Bliss said that Davis would show up at
the office unannounced or wait for Colacino in the company
parking lot. On other occasions, Bliss said that Davis would
call for Colacino. Bliss said that she knew Davis was trying to
get Colacino to join the union. She characterized Davis’ con-
versations and efforts as “friendly but persuasive.” (Tr. 290-
293)

B. The Letters of Assent

Davis testified that Local 840 represents electricians in five
counties in the northern tier of the State of New York. The
Local, as part of IBEW, has a master collective-bargaining
agreement with the National Electrical Contractors Association
(NECA), a multiple employers association.

Davis said that, in essence, under the work preservation
clause in section 2.06(a) of the master agreement, a union con-
tractor is prohibited from subcontracting out to a nonunion
shop. Davis testified that the previous master agreement was
from January 1, 2011 to May 31, and the current agreement is
from June 1 to May 31, 2015. (Tr. 17-18; GC Exhs. 2, 3.) The
work preservation clause states:

In order to protect and preserve, for the employees covered by
this Agreement, all work heretofore performed by them, and
in order to prevent any device or subterfuge to avoid the pro-

tection and preservation of such work, it is hereby agreed as
follows: If and when the Employer shall perform any on-site
construction work of the type covered by this Agreement, un-
der its own name or under the name of another, as a corpora-
tion, company, partnership, or any other business entity in-
cluding a joint venture, wherein the Employer, through its of-
ficers, directors, partners, or stockholders, exercises either di-
rectly or indirectly, management control or majority owner-
ship, the terms and conditions of this Agreement shall be ap-
plicable to all such work. All charges or violations of this
Section shall be considered as a dispute and shall be pro-
cessed in accordance with the provisions of this Agreement
covering the procedure for the handling of grievances and the
final binding resolution of disputes.

Davis testified that an employer becomes a party to the mas-
ter agreement by signing either a Letter of Assent A or a Letter
of Assent C. He indicated that a Letter of Assent A is for an
employer who has been a previous union contractor whereas a
Letter of Assent C is for an employer who has not been a union
contractor but is willing to engage as a union shop on a trial
basis. (Tr. 18, 19.) Upon signing a Letter of Assent C, the
employer becomes bound by the multiemployer master agree-
ment between the Union and NECA.

A Letter of Assent C bounds the employer to the master
agreement for 180 days from the effective date of the letter.®
The employer, after the first 180 days and within the first 12
months of the effective date, may terminate the letter of assent
and the master collective-bargaining agreement by giving writ-
ten notice at least 30 days prior to the selected termination date
to the NECA and Union. At the earliest point in time to termi-
nate, the employer would be required to give written notice on
the 181st day from the effective date.

If the employer does not take advantage to terminate the let-
ter between the 181st and 335th day, then the employer would
be bound by the terms of the master agreement until it expires.
The 335th day of the 1-year anniversary date of the letter is the
last day possible to terminate the letter because the employer is
required to provide a written 30-day notice to the NECA and
Union before the anniversary date. If the employer fails to
terminate the letter of assent after the first 12 months from the
effective date, the employer is bound by the master agreement
until its stated termination date as well as to all subsequent
amendments and renewals.

If the employer desires to terminate the letter of assent and
does not intend to comply with and be bound by all the provi-
sions in any subsequent agreements, the employer must notify
the NECA and Union in writing at least 100 days prior to the
termination date of the then current agreement. (GC Exh. 5; Tr.
20,21.)

C. The Signing of Letters of Assent C by
Respondent Newark Electric

Davis has been trying to convince Colacino to sign a Letter
of Assent C for Respondent Newark Electric since 2006. (Tr.
19-21.) Davis said he finally convinced Colacino to sign the

© The Letter of Assent A played no significant role in this complaint.
(GCExh. 4))
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Letter of Assent C in February 2011. Davis testified that it was
his understanding that the Letter of Assent C signed by
Colacino was for the Respondent Newark Electric. Davis said
the letter of assent was signed in the evening on February 24,
2011 at the Newark Electric offices and approved by the NECA
on May 6, 2011. (GC Exh. 6.) Davis said that Colacino signed
on behalf of Newark Electric and that Richard Colacino was
also presented for the signing. Davis indicated that Clark Cul-
ver, who was the former business manager, signed for the Un-
ion. Davis said that everyone then went to dinner to celebrate
the signing. (Tr. 21-29.) Colacino testified that his father was
there for the signing because “he likes to eat” and everyone
went to dinner afterwards. (Tr. 232.)

The record shows that the Letter of Assent C was signed on
February 24, 2011, by Colacino above the line that had his
name and title as CEO. The name of the firm on the Letter of
Assent C stated “Newark Electric” with an address at 126 Har-
rison Street. The Federal employer identification number was
referenced as 16-1127802, which was the correct Federal ID
number for Newark Electric. Davis testified that the name of
the company and Federal ID number was obtained from Bliss.
(Tr. 22))

Colacino testified that he did not know how Davis received
the Federal ID information and denied authorizing any one in
his company to provide the information to him. He indicated
that previous letter of assents were filled out by Davis or some-
one working for the Union with incorrect information, such as
the address for Newark Electric. Colacino maintained that he
did not review the Letter of Assent C before signing on Febru-
ary 24. Colacino testified that “T assumed (the information)
would be accurate because Mike (Davis) was well aware of the
formation of separate companies.” (Tr. 254-257.) Colacino
insisted that he told Davis that the Letter of Assent C was for
Respondent Newark Electric 2.0 and never noticed that the
symbol “2.0” was missing from the letter. (Tr. 183, 232, 265.)
Colacino also testified that Newark Electric 2.0 did not have a
Federal employer tax ID at the time the Letter of Assent C was
signed. (Tr. 257.) Davis, however, has always maintained that
he was not aware of the existence of Respondent Newark Elec-
tric 2.0 until April 2012.

The effective date of the Letter of Assent C was February 24,
2011. Pursuant to the contract provisions of the letter, the Re-
spondent Newark Electric was bound to the terms of the letter
for the next 180 days and would then have the opportunity from
August 24, 2011, to January 24, 2012, to terminate the assent
by providing the 30-day written notice to both the Union and
NECA. At the very latest date that the Respondent Newark
Electric could terminate the Letter of Assent C and the collec-
tive-bargaining agreement was on January 24, 2012, which
would be 30 days prior to the 1-year anniversary of the letter of
assent.

With the signing of the letter of assent, the Union became the
exclusive collective- bargaining representative of the Respond-
ents’ employees in the following appropriate bargaining unit of

7 The counsel for the General Counsel inadvertently noted February
24,2011, as the expiration date of the letter of assent, which actually
should read February 24, 2012. (See GC Br. at 11.)

All employees performing work, as set forth in Article IT of
the January 1, 2011 to May 31, 2012 agreement between the
Union and the Finger Lakes, New York Chapter of NECA,
and the June 1, 2012 to May 31, 2015 successor agreement
between the Union and the Finger Lakes, New York Chapter
of NECA, with the geographic area set forth in Article II of
the same agreements.

At the time the Letter of Assent C was signed by the Re-
spondent Newark Electric, there were several union members
employed by Respondent Newark Electric. Davis testified that
he agreed with Colacino that the union members would finish
up their assignments under the nonunion terms and conditions
of employment and thereafter, they would begin to receive
union wages and benefits in accordance with the letter of assent
and the master collective-bargaining agreement. Davis recalled
that Blondell, Mike Bebernitz (Bebernitz), and Mark Patterson
(Patterson) were three employees already performing bargain-
ing unit work at Respondent Newark Electric. Davis said that
eventually these three and others would become union mem-
bers after performing their obligatory 1000 hours probationary
period. (Tr. 25-28.)

The record shows that the payroll reports of the employees
and the union local contributions and deductions reflect all
three named Respondents. (GC Exh. 9.) Davis testified that he
did not pay much attention to the different names or Federal tax
ID numbers on the reports or to the contributions being paid to
the Local. He said his only concern was that the benefits were
being properly and timely made. (Tr. 59, 70-80.)

As noted above, Respondent Colacino Industries was created
in 2000 after Colacino brought the Newark Electric assets from
his father. Colacino testified that he did not sign a letter of
assent for Colacino Industries when he signed one for Newark
Electric in February 2011, because he was trying to operate the
companies as two separate businesses. Colacino reiterated that
he wanted to segregate the electrical work with Newark Electric
2.0. (Tr. 183.) Nevertheless, Colacino signed Respondent
Colacino Industries to a Letter of Assent C just 2 months after
signing Newark Electric. (Tr. 185.)

Colacino explained that for accounting and administrative
reasons, he was not able to segregate the finances and insurance
for the two companies. Colacino said, for example, that he did
not have the cash reserves to pay salaries for the Newark Elec-
tric 2.0 employees and that the premiums were extremely high
to insure a new company. Colacino said that he raised the dif-
ficulties in operating two companies under one financial and
administrative roof with Davis and he purportedly told
Colacino that his problems would be resolved if Colacino also
sign up Respondent Colacino Industries to a Letter of Assent C.
(Tr. 183-185.)

Colacino testified that it was his intent that the Letter of As-
sent C binding Respondent Colacino Industries would super-
sede the letter of assent signed earlier with Respondent Newark
Electric 2.0. Colacino said that Davis told him that the letter of
assent for Newark Electric would essentially just dissolve.
Colacino testified that Davis told him a single company could
not have two concurrent letters, but that he (Davis) would nev-
ertheless check with IBEW. Colacino said that Davis informed
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him about 30 days later that the easiest way to resolve this issue
was to redate the letter of assent with Respondent Newark Elec-
tric so that it would follow the same timeframe as the letter of
assent for Colacino Industries. He testified that Davis unex-
pectedly called him and said that the Union had redated the
Letter of Assent C for Respondent Newark Electric to match
the July 20 date. (Tr. 184-192.) Colacino testified that he
never received the redated letter of assent, but it was his under-
standing that it was accomplished. He never gave another
thought about the redating of the Letter of Assent C. (Tr. 223,
224

According to Davis, it was Colacino who approached him in
July 2011, and suggested to Davis about signing up Respondent
Colacino Industries to a Letter of Assent C. Davis testified that
Colacino explained to him that it was difficult to maintain the
accounting books with two different companies and two differ-
ent set of employees. Davis testified that it was his understand-
ing that Colacino was referring to Respondents Colacino Indus-
tries and Newark Electric as the two companies with account-
ing issues. Davis insisted that Colacino never mentioned Re-
spondent Newark Electric 2.0 as being the second company as
having the bookkeeping problems. According to Davis, since
he was not yet aware that Newark Electric 2.0 existed, he told
Colacino that there should be no problems with two letters of
assent, but would have to first check with IBEW. Davis testi-
fied that the Letter of Assent C for Respondent Colacino Indus-
tries was approved and Colacino signed the letter on July 20,
2011.% (Tr. 29-32, 92; GC Exh. 10.)

Contrary to Colacino’s testimony, Davis testified that the let-
ter of assent for Respondent Newark Electric was still in effect
since he had already been informed by the IBEW that there
were no problems with a single owner having two different
letters for two different companies. Davis absolutely denied
that he told Colacino the letter of assent for Respondent
Colacino Industries would supersede the letter of assent for
Respondent Newark Electric. He further denied agreeing to re-
date the letter of assent for Respondent Newark Electric to the
same date (July 20) as the letter of assent signed with Respond-
ent Colacino Industries. (Tr. 32-35, 88-91, 93-96.)

D. The Termination of the Letters of Assent

Davis testified that Colacino notified him by letter dated
April 12 that Respondent Colacino Industries was terminating
its Letter of Assent C and the collective-bargaining agreement
with the Union effective on May 26. A copy of the notice to
terminate was also sent to the NECA, Finger Lakes chapter.
Colacino also requested a meeting with Davis to discuss the
“the reasons for this decision and how the IBEW can support
NEC 2.0, Inc.” (GC Exhs. 12, 33.) Davis said he was taken by
surprise because this was the first occasion he heard of a com-
pany named Newark Electric 2.0. Davis attempted to contact
Colacino for a meeting, but was never able to reach him. (Tr.
36, 37, 58.)

The parties stipulated and it is not in dispute that Colacino

8 Colacino testified that he signed the Letter of Assent C for Re-
spondent Colacino Industries “2 months later” (after the February 24,
2011 Letter of Assent C for Respondent Newark Electric), which was
obviously mistaken testimony. (Tr. 183.)

correctly and timely terminated the Letter of Assent C on May
26 with Respondent Colacino Industries. (Tr. 83.)

The record shows that Respondent Colacino Industries con-
tinued to pay union contributions for April, May, and June.
(GC Exhs. 14, 15.) However, it was obvious that Colacino was
moving away from his relationship with the Union. On June
29, Davis met with a union member, Rick Bush (Bush), who
requested information on how to withdraw from the Union.
According to Davis, Bush wanted an honorary withdrawal be-
cause it was his intention to work for a nonunion shop. Davis
told Bush that Newark Electric was still a union shop and that if
he relinquishes his union membership, Bush would no longer
be able to work for a union shop. Davis testified that Bush then
decided to resign from the union. Davis surmised that Bush
wanted to work for the Respondents.

After his conversation with Bush, Davis said that he again at-
tempted to contact Colacino to determine what was happening.
(Tr. 38-49.) Davis further testified that he was unable to reach
Colacino, but shortly that same day, he received a visit from
two Colacino employees and was handed a letter dated June 29.
(Tr. 40-42; GC Exh. 13.) The letter stated, in part, that

In compliance with the letter of assent dated 7/20/2011, New-
ark Electric 2.0 is terminating the letter of assent and the col-
lective-bargaining agreement effective today, the 29th of
June, 2012.

Davis said he knew nothing about Newark Electric 2.0 and
insisted that the Union never signed a letter of assent with
Newark Electric 2.0. (Tr. 41, 42.) Davis testified that eventu-
ally, Scott Barra (Barra) contacted him and arranged for a meet-
ing with Colacino for July 2. Davis said that Barra was a union
member referred to Colacino to perform collective-bargaining
work.’

At the July 2 meeting, Colacino began by saying that he was
being restricted in his flexibility to hire employees that could
perform programming work (ostensibly for Respondent
Colacino Industries) that required some electrical work because
the electrical work was reserved for bargaining unit employees.
Davis replied that he did not have a problem if Colacino hired
one employee to perform both union and nonunion work so
long as Colacino paid to the union funds when the program-
mers did electrical work. It was at this meeting that Colacino
then asserted that the signing of Respondent Colacino Indus-
tries to the Letter of Assent C superseded the letter of assent for
Respondent Newark Electric. Davis replied that the Letter of
Assent C was signed with Respondent Newark Electric and still
considered that company as a union contractor. Davis thought
that the meeting was fruitful and agreed to meet again with
Colacino on July 9. However, Davis received a phone call
from Bliss informing him that Colacino intended to go nonun-
ion and the parties never met. (Tr. 44—47.)

Colacino testified that he was aware that there were two let-
ters of assent, but thought it was no longer an issue because he
had liquidated Newark Electric 2.0 on July 31 (the actual pa-
perwork was filed on September 4). (Tr. 214-218, 241; R.

° Barra, like Bush, also resigned from the Union in order to work for
Colacino. (Tr. 48, 49; GC Exh. 16.)
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Exh. 4) Colacino further testified that when Blondell, Barra,
and Bush brought to his attention in June that the Union still
believed Respondent Newark Electric 2.0 was still a union
shop, Colacino decided it was wise to affirmatively terminate
the letter of assent for Newark Electric 2.0 on June 29.
Colacino said that he wrote to Davis to inform him of the ter-
mination. The notice terminating the letter of assent for New-
ark Electric 2.0 referenced the July 20, 2011 signing date for
the Letter of Assent C because Colacino believed that the origi-
nal date of February 24, 2011, for Newark Electric 2.0 had been
redated by Davis to July 20. (GC Exh. 13; Tr. 218-220.)
Colacino conceded that if the letter of assent for Respondent
Newark Electric 2.0 was not redated, the notice to terminate
would have been untimely.

Davis testified that the notice to terminate Newark Electric
must also be filed with the NECA, which he contended, was not
done by Colacino. (Tr. 102.) Colacino insisted that he sent a
copy of the June 29 termination notice to the NECA, but the
notice to the NECA was not provided for the record by the
Respondents. (Tr. 220.)

Colacino also said that the employee who had wrote the let-
ter to terminate the letter of assent for the Newark Electric 2.0
mistakenly typed in June 29 as the effective termination date,
when it should have been July 29. Colacino again insisted that
the Letter of Assent C was signed for Respondent Newark
Electric 2.0 and not for any other company. (Tr. 221-224.)

Discussion
A. Single Employer and Alter Fgos Status

The General Counsel argues that Respondents Colacino In-
dustries and Newark Electric are either a single employer entity
or alter egos. The General Counsel contends that if Colacino
Industries and Newark Electric are single employer/alter egos,
then Respondent Colacino Industries is bound to the Letter of
Assent C between the Respondent Newark Electric and the
Union.

The single employer doctrine is found when two ongoing
businesses are treated as a single employer based upon the
ground that they are owned and operated as a single unit.
Penntech Papers, Inc. v. NLRB, 706 F.2d 18 (1st Cir. 1983),
cert. denied 464 U.S. 892, 104 S.Ct. 237 (1983). Motive is
normally irrelevant. In finding single employer status, the
Board has typically looked to whether there is (1) common
ownership; (2) common management; (3) functional interrela-
tion of operations; and (4) centralized control of labor relations.
Broadcast Employees NABET Local 1264 v. Broadcast Service
of Mobile, 380 U.S. 255, 85 S.Ct. 876 (1965). In Flat Dog
Productions, Inc., 347 NLRB 1180, 1181-1182 (2006), the
Board explained

In determining whether two entities constitute a single em-
ployer, the Board considers four factors: common control
over labor relations, common management, common owner-
ship, and interrelation of operations. Emsing’s Supermarket,
Inc., 284 NLRB 302 (1987), enfd. 872 F.2d 1279 (7th Cir.
1989).

In Radio & Television Broadcast Technicians v. Broadcast

Service of Mobile, 380 U.S. 255, 256 (1965), the Supreme
Court, in considering which factors determine whether nomi-
nally separate business entities should be treated as a single
employer, stated

The controlling criteria set out and elaborated in Board deci-
sions, are interrelation of operations, common management,
centralized control of labor relations and common ownership.

Not all of the criteria need be present to establish a single
employer status and no single criterion is controlling. Single
employer status “ultimately depends upon “all circumstances of
the case’ and is characterized by the absence of an ‘arms-length
relationship found among unintegrated companies.” Mercy
Hospital of Buffalo, 336 NLRB 1282, 1284 (2001); also Hahn
Motors, 283 NLRB 901 (1987).

With respect to the General Counsel’s theory that the Re-
spondents are alter egos, the Board utilizes additional factors
and a broader standard in determining whether two or more
ostensibly distinct entities are in fact alter egos. The Board
considers whether the entities in question are substantially iden-
tical, including the factors of management, business purpose,
operating equipment, customers, supervision as well as com-
mon ownership. Crawford Door Sales Co., 226 NLRB 1144
(1976); Advance Electric, 268 NLRB 1001, 1002 (1984).

The Board and the courts have applied the alter ego doctrine
in those situations where one employer entity will be regarded
as a continuation of a predecessor, and the two will be treated
interchangeably for purposes of applying labor laws. The most
obvious example occurs when the second entity is created by
the owners of the first for the purpose of evading labor law
responsibilities; but identity of ownership, management, super-
vision, business purpose, operation, customers, equipment, and
work force are also relevant in determining alter ego status.
See Fallon-Williams Inc., 336 NLRB 602 (2001), C.E.K. Indus-
tries Mechanical Contractors, Inc. v. NLRB, 921 F.2d 350, 354
(1st Cir. 1990). While the Board considers whether one entity
was created in an attempt to enable another to avoid its obliga-
tions under the Act, the Board has consistently held that such a
motive is not necessary for finding alter ego status. Crawford
Door Sales Co., above. In looking at the various factors shared
by the entities, the Board has noted that no one factor is con-
trolling or determinative. NLRB v. Welcome-American Ferti-
lizer Co., 443 F.2d 19, 21 (9th Cir. 1971). Like the single em-
ployer doctrine, the existence of such status ultimately depends
on “all circumstances of the case” and is characterized as an
absence of an “arms’ length relationship found among unin-
tegrated companies.” Operating Engineers Local 627 (South
Prairie Construction) v. NLRB, 518 F.2d 1040, 1045-1046
(D.C. Cir. 1975), affd. in relevant part sub. nom.

The parties stipulated that Respondents Colacino Industries
and Newark Electric 2.0 are alter egos and is a single employer
enterprise. The threshold issue of the complaint is the relation-
ship between Respondents Colacino Industries/Newark Electric
2.0 and Newark Electric. The General Counsel argues that the
Respondents are bound by the Letter of Assent C signed by
Respondent Newark Electric on the theory that all three com-
panies are either a single employer or alter egos.
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In my findings, the totality of the evidence strongly supports
the conclusion that Colacino Industries/Newark Electric 2.0 and
Newark Electric are alter egos or a single employer. Colacino
brought all the assets of Newark Electric in 2000 and funneled
the assets to his newly created Colacino Industries. Colacino is
the 100-percent owner of Colacino Industries and Newark Elec-
tric 2.0 (until it was dissolved in 2012). Colacino also contin-
ued to use the name of Newark Electric in his commercial and
business dealings with his customers and the general public.

Colacino Industries was created to perform commercial and
residential software and to design and build automation and
integration systems, but also to perform electrical work.'® Con-
trary to the Respondents’ assertions, Respondent Newark Elec-
tric was not a dormant company after 2000 when the assets
were sold to Colacino. The record shows that Newark Electric
was not legally dissolved until 2013, but the company contin-
ued to operate and generate business as evidenced by the in-
voices and customer purchase orders that mostly reflected the
Newark Electric logo and payments that were addressed to both
Respondents Colacino Industries and Newark Electric. It is
clear that invoices and purchase orders were used interchange-
ably between Respondents Newark Electric and Colacino In-
dustries.

Further, Colacino continued to use Respondent Newark
Electric logo, stationery, and other identifying aspects as a divi-
sion of Respondent Colacino Industries. Though Colacino
denies ownership of Newark Electric, Colacino’s business card
given to Davis stated that James Colacino (and not Richard
Colacino) as the president and CEO of Newark Electric.
Colacino also testified that he wanted Newark Electric to be a
division of Respondent Colacino Industries and some stationery
logos reflected this fact.'! Most significantly, Colacino ulti-
mately made all the personnel decisions in the hiring and re-
taining of employees and in the management of all three com-
panies.

In addition, Respondents Colacino Industries and Newark
Electric were housed in the same premises at 126 Harrison
Street. The entrance doors to 126 Harrison Street have the
logos of Newark Electric and Colacino Industries; there was
one facsimile, copier and printer machine for all three compa-
nies and one phone system with Newark Electric keeping its
own phone number and incoming calls are identified through
either the Newark Electric or Colacino Industries ID number;
the Respondent Colacino Industries company vans continued to
display the Newark Electric logo; and communications by
emails between the Respondents and the public were inter-
changeable between newarkelectric.com and colacino.com.

The record further shows that the employees of Colacino In-
dustries completed their timesheets and job cards having the

1 Colacino had testified that his programmers would also perform
electrical work although he insisted that all electrical work was being
performed by the Respondent Newark Electric 2.0.

" Even assuming that formal ownership of Respondent Newark
Electric was with Richard Colacino, during the period of formal owner-
ship of Newark Electric, the active control of both companies was in
the hands of James Colacino. This satisfies the element of common
ownership. See Kenmore Contracting Co., 289 NLRB 336 (1988); also
Milford Services, Inc., 294 NLRB 684 (1989).

Colacino and Newark Electric logos. Employees completing
supply and parts requisition forms only showed the Newark
Electric logo and one warchouse were used to provide the sup-
plies for all three companies. The employer’s contributions to
the union funds had the name of Newark Electric.

Therefore, I find that at all material times, as alter egos, the
Respondents Colacino Industries and Newark Electric have
substantially identical management, business purpose, operat-
ing equipment, customers, purchases, premises, facilities, and
supervision as well as common ownership. Park Avenue In-
vestments LLC, 359 NLRB No. 134 (2013); Crawford Door
Sales Co., above.

T also find that at all material times, as a single employer, the
Respondents Colacino Industries and Newark Electric have a
common officer, ownership, management, and supervision;
have formulated and administered a common labor policy; have
shared common premises and facilities; have provided services
for each other; have interchanged personnel with each other,
have engaged in common purchasing, and have held themselves
out to the public as a single-integrated business enterprise.
Emsing’s Supermarket, Inc., above; Park Avenue Investments
LLC, above.

B. Repudiation of the Collective-Bargaining Agreement

The Respondents argue that Newark Electric never signed a
letter of assent with the Union and therefore, they are not bound
by the collective-bargaining agreement. The Respondents
maintain that the letter of assent was actually signed by Re-
spondent Newark Electric 2.0. T disagree.

I find that the Letter of Assent C was signed by Respondent
Newark Electric on February 24, 2011. The objective record

2 In the alternative, the General Counsel argues that regardless of
the alter egos/single employer status of Respondents Colacino Indus-
tries and Newark Electric, the Board has jurisdiction over Respondent
Newark Electric as a separate entity. The counsel for the General
Counsel alleges that the Board has jurisdiction over Respondent New-
ark Electric because it is a corporation with an office and place of busi-
ness in New York and that it had purchased and received goods valued
in excess of $50,000 from other enterprises located within the State of
New York and from points outside of the State of New York. (Tr. 162—
166.) The Respondents deny that Respondent Newark Electric is a
corporation with an office and place of business in New York and
maintain that Respondent Newark Electric has not operated since 2000.
(Tr. 162-165.). The General Counsel had subpoenaed the Respond-
ents’ invoices. Rather than to submit the entire record of invoices, the
parties agreed that the General Counsel would submit a sample of all
invoices for 2011 and 2012. (Tr. 163-165.) A review shows that the
invoices during a representative sample of jobs from August 28, 2011
to October 20, 2012, indicated that Respondent Newark Electric was
operating and performing jobs with gross revenues valued in excess of
$100,000 dollars from various entities engaged in interstate commerce.
The invoices contained the logo of Newark Electric as being a division
of Colacino Industries. There is no mention of Newark Electric 2.0 on
any of the invoices. (GC Exhs. 26, 27.) Respondent Newark Electric
in conducting its business operations and performed services valued in
excess of $50,000 from enterprises located within the State of New
York has engaged in interstate commerce. As such, I agree with the
General Counsel and find that the Board has jurisdiction over Respond-
ent Newark Electric as a separate enterprise engaged in commerce
within the meaning of Section 2(2), (6), and (7) of the Act.
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shows that the Letter of Assent C signed on February 24, 2011,
had the name of the firm as “Newark Electric;” the name of the
individual signing on behalf of Newark Electric was “James R.
Colacino;” his title under his signature was “CEO;” and the
Federal tax identification number provided was for Newark
Electric. The objective record also shows that Newark Electric
2.0 was not incorporated until March 8, 2011, and did not have
its own Federal tax number in February.

Colacino said it was always his intention to sign Newark
Electric 2.0 to the letter of assent. Colacino testified that he
was anxious to sign the letter of assent because Davis had been
pressing him to do so for several years and paid little attention
to the information contained in the letter. He also said that
Newark Electric 2.0 was mentioned several times during the
signing as the company for the letter of assent.

T do not credit the testimony of Colacino on this point. I find
that Colacino’s testimony that Newark Electric 2.0 had signed
the Letter of Assent C lacks credibility."> At the time that the
Letter of Assent C was signed, Colacino knew that Newark
Electric 2.0 did not exist or at best, he was in the process of
incorporating the new company. Colacino also knew that
Newark Electric 2.0 did not have a Federal tax number at the
time of the February signing. Colacino denied being an officer
of Newark Electric, but nevertheless signed the letter as the
CEO of Newark Electric and had provided a business card to
Davis indicating he was the president and CEO of Newark
Electric. Colacino (or for that matter, Richard Colacino, who
was also present at the signing) could have raised all this misin-
formation to the Union so that the letter could be corrected to
his satisfaction. Instead, Colacino did not raise any “red flags”
and proceeded to sign the Letter of Assent C.

Colacino then signed Respondent Colacino Industries to a
Letter of Assent C with the Union on July 20, 2011. Davis
agreed to a second Letter of Assent C with Respondent
Colacino Industries because he understood the arrangement to
be purely an administrative and bookkeeping matter. Neverthe-
less, Davis did check and received approval from IBEW for a
second letter of assent.

Approximately 9 months later, on April 12, Colacino noticed
the Union and NECA that Colacino Industries was terminating
its letter of assent, effective May 26. There is no dispute that
Colacino Industries timely and effectively terminated its letter
of assent. Colacino then attempted to terminate the letter of
assent of Newark Electric on June 29, which he believed it to
be for Newark Electric 2.0. On July 9, Bliss called Davis that
the Respondents intended to be a nonunion contractor, effec-
tively repudiating the collective-bargaining agreement.

I find, however, that inasmuch as Respondents Colacino In-
dustries, Newark Electric 2.0, and Newark Flectric are alter
egos/single employer, Respondent Colacino is bound to the
then-current master agreement through its letter of assent with
Newark Electric, which was not effectively terminated by
Colacino on June 29. Once Newark Electric signed the letter of

3 The General Counsel notes that a Board judge had found that
Colacino lacked credibility in his testimony in another case. (GC Br. at
25.) However, my credibility findings are based on this record and not
on the findings of another judge.

assent on February 24, 2011, it could not terminate the letter
prior to August 24, 2011. After August 24, 2011, Newark Elec-
tric had until February 24, 2012, to terminate the letter of assent
by providing notice of termination to the NECA and Union no
later than January 24, 2012 (30 days prior to the termination
date). After February 24, 2012, Newark Electric was tied to the
master agreement until May 31, 2012, the expiration date of the
agreement. Newark Electric could have elected to terminate
the collective-bargaining relationship if notice was provided at
least 100 days prior to the expiration date (May 31) of the mas-
ter agreement. However, since Newark Electric failed to pro-
vide such timely notice to the NECA and the Union, Newark
Electric was bound until May 31, 2015, which is the expiration
date of the then successor agreement.

The Respondent Newark Electric did not avail itself of either
options to terminate the letter of assent and therefore, it could
not repudiate the collective-bargaining agreement. Having
found Respondents Colacino Industries, Newark Electric 2.0,
and Newark Electric is a single employer/alter egos, it follows
that Respondent Colacino Industries has an obligation to bar-
gain with the Union and is bound by the NECA collective-
bargaining agreement that Newark Electric signed through the
letter of assent. Concourse Nursing Home, 328 NLRB 692
(1999); Crawford Door Sales Co., above.

Therefore, since the Respondents have failed and refused to
apply the terms and conditions of the collective-bargaining
agreement between the NECA and the Union, they have failed
and refused to bargain in good faith with the exclusive bargain-
ing representative of their employees within the meaning of
Section 8(d) of the Act, in violation of Section 8(a)(5) and (1)
of the Act. Barnard Engineering Co., 295 NLRB 226 (1989)
(ordering the respondent and alter ego to comply with agree-
ment in effect at the time and subsequent agreement and further
ordered both respondents to pay the wage rates and make con-
tributions to the fringe benefit funds as provided in those
agreements).

I find that the Respondents’ admitted failure to recognize and
bargain with the Union, their failure to maintain the wages,
hours, and other working terms and conditions of the NECA
collective-bargaining agreement, and their failure to apply the
NECA agreement to unit employees violated Section 8(a)(5)
and (1) of the Act.

C. The Respondents’ Defenses

The Respondents also argue several additional defenses in its
answer. The Respondents argue that Colacino agreed to sign
off the letter of assent with Respondent Colacino Industries
because Davis represented to him that one individual could not
have two letters of assent C and the Letter of Assent C with
Newark Electric 2.0 would have to be dissolved or “go away”
so that there was only one single Letter of Assent C. The Re-
spondents also argued that Davis “bullied” Colacino in signing
the first Letter of Assent C with Newark Electric.

I find that Colacino was not forced, duped, or fraudulently
induced in signing the Letters of Assent C for Newark Electric
and Colacino Industries. I find no meritorious evidence that
Davis had agreed to redate the Letter of Assent C for Newark
Electric or that he represented to Colacino that the first Letter
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of Assent C was superseded by the signing of the Letter of
Assent C for Colacino Industries.

With regard to the first Letter of Assent C with Newark Elec-
tric, it is clear that Davis never forced Colacino to sign the let-
ter in February 2011. Bliss testified that Davis was friendly but
persuasive. Colacino and Davis testified that there was much
fanfare over the signing of the letter and the parties, including
Richard Colacino, then went out to dinner to celebrate. This
does not support the Respondents’ contention of being bullied
or forced by the Union to sign the Letter of Assent C.

It is also equally clear from the record that Colacino knew he
could not timely terminate the Letter of Assent C for Newark
Electric and would be bound by the successor bargaining
agreement until 2015. However, by claiming that the first letter
of assent was dissolved, superseded, or redated with the Letter
of Assent C for Colacino Industries, Colacino believed that he
could then return to a nonunion shop once the Letter of Assent
C for Colacino Industries was timely terminated.

I find Davis’ testimony more worthy of belief than
Colacino’s testimony on this point. Davis testified that
Colacino approached him about signing Respondent Colacino
Industries because of administrative and bookkeeping prob-
lems. Davis credibly testified that he had to check with the
IBEW for approval before agreeing to such an arrangement. [
find that Davis’ testimony is credible when he denied agreeing
to dissolve the Letter of Assent C with Newark Electric. Sign-
ing up another company to the collective-bargaining agreement
was Davis’ goal as a union organizer. Here was his opportunity
to recruit employees of Colacino Industries to the union. There
was absolutely no conceivable business reason for Davis to
agree on dissolving the Letter of Assent C with Newark Elec-
tric.

With regard to the redating of the Letter of Assent C with
Newark Electric to July 20, Davis also credibly denied telling
Colacino that he had redated the Letter of Assent C. Colacino
said that Davis called him “out of the blue” to tell him that he
had redated the Letter of Assent C for Newark Electric.

I find that Davis never had a conversation about redating the
first letter of assent or that it would be superseded with the
signing of the Letter of Assent C with Colacino Industries.
First, Davis simply did not have the authority to somehow dis-
solve the first letter of assent. As such, there was no detri-
mental reliance on the part of Colacino because the conversa-
tion about redating the first letter of assent never occurred.
Colacino presented no evidence to corroborate such a conversa-
tion with Davis. Second, Colacino never received or requested
a copy of the redated letter of assent, which he would have
received if the document was redated. Third, there are no notes
to memorialize the conversations about redating the letter, no
recollected dates of the alleged conversations between Colacino
and Davis about redating or superseding the Letter of Assent C
for Newark Electric, and only vague recollections as to when
and what exactly occurred regarding the redating. Colacino
said that he was focused on other matters and just accepted
Davis’ purported representation that the letter was redated. His
testimony is not worthy of belief. Colacino is an astute busi-
nessman. He brought the assets of Newark Electric and created
at least two other companies. He was anxious to sign letters of

assent C for Newark Electric and Colacino Industries. To
maintain that he was not paying attention to the information in
signing the first letter of assent for Newark Electric and that he
did not follow up to ensure that the letter was actually redated
makes his testimony unworthy of belief.

D. The Layoff of Anthony Blondell

The counsel for the General Counsel alleges that Blondell
was constructively discharged when the Respondents condi-
tioned his continued employment on working for a nonunion
company in violation of Section 8(a)(3) and (1) of the Act.

Blondell is an electrician and a member of the Union for the
past 28 years. In 2006, he was sent by the Union to work for
Colacino to help out for 4 months. Subsequently, Blondell
started his own company and became a subcontractor for
Colacino from May 2007 until November 2010.  After
Colacino signed the letter of assent for Respondent Newark
Electric, Blondell began working for Colacino from March
2011 to July 2012. Blondell said that after Colacino signed the
letter of assent for Respondent Colacino Industries, his pay
statements reflected the name of Newark Electric 2.0 and the
name of Respondent Colacino Industries until he was laid-off.
(Tr. 106, 107; GC Exh. 20.)

Blondell testified that he was terminated on June 29 after re-
ceiving his final paycheck from Respondent Colacino Indus-
tries.'* The letter of termination stated that Blondell was dis-
charge for disclosing company information without consent.
The termination letter was signed by Colacino. (Tr. 108, GC
Exh. 21.) Blondell said he was surprised with his discharge and
went to see Bliss, the office manager. According to Blondell,
Bliss told him that Blondell allegedly purloined a document off
the desk in Colacino’s office. Blondell denied taking any doc-
ument and wanted to meet with Colacino. Blondell met with
Colacino the following day, on June 30. Blondell explained to
Colacino that he did not take any documents and that Colacino
should have spoken to him first before terminating him.
Colacino believed Blondell, apologized to him and rescind the
letter of termination. Blondell’s termination was rescinded by
letter dated July 5. (Tr. 109, 110, 115; GC Exh. 22.)

Blondell testified that after his termination was resolved, he
continued to discuss with Colacino about other matters.
Blondell said that Colacino told him that he was having diffi-
culties making the letter of assent work and that July 20 was
going to be the last date for the letter of assent for Respondent
Colacino Industries. Blondell said that about an hour into their
meeting, Barra arrived and became part of the conversation
regarding the July 20 date. Blondell said that Barra was also
aware that Colacino intended to terminate the letter of assent on
July 20. (Tr. 110-113).°

Blondell testified that as the July 20 date approach for the
termination of the letter of assent for Respondent Colacino

' The termination of Blondell, although initially filed as a charge by
the Union, was subsequently not alleged in the complaint of the Gen-
eral Counsel. (Tr. 99, 100.)

' Davis testified above that he was trying to reach Colacino when he
received a telephone call from Barra. It was at the June 30 meeting that
prompted Barra to make a call to Davis to arrange a meeting with the
Union for July 2.
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Industries, he asked Colacino on either July 17 or 18 regarding
the status of his employment. Blondell asked whether it was
the intention of Colacino to lay him off on July 20. Blondell
said he was concerned whether he would be still working or be
laid-off and would have to look for work in the union hall.
According to Blondell, Colacino told him that assuming no deal
was made by him and the Union (to keep a union shop),
Blondell would be laid-off. Blondell said that he accepted this
explanation from Colacino because he “was a union employee,
and if he was going nonunion, there wasn’t any way I could
work for him.” (Tr. 116, 117.) Blondell admitted that Colacino
never told him to quit. (Tr. 148.)

The record shows that Blondell was laid-off due to the lack
of work by Colacino on July 20. (GC Exh. 23.) Blondell testi-
fied that there was work for him to perform even though the
notice cited a lack of work for his layoff. Blondell also testified
that Barra (and Bush) was not laid-off by Colacino. When
asked why, Blondell said that he assumed that Barra was not
laid-off because Barra had resigned his union membership and
could continue working for a nonunion shop. (Tr. 117-119.)

In contrast, Colacino testified that he had no intention to
layoff Blondell. Colacino said that Blondell approached him
about his employment status because Blondell was aware of the
termination date of the collective-bargaining relationship with
the Union. Colacino testified that Blondell told him that he had
to lay him off for lack of work. Colacino allegedly replied to
Blondell that he did not have a lack of work, but Blondell in-
sisted for Colacino to lay him off. According to Colacino, the
Union was going to use Blondell as a tool against the company
and Blondell did not relish seeing that happen to Colacino. (Tr.
227-230.)

Barra testified that he has been a union member for over 12
years and had served in several official positions with the Un-
ion prior to resigning in July 2012. He was aware that Colacino
was about to rescind the letters of assent and go nonunion.
Barra testified that he spoke to Davis about this and Davis in-
formed him that “if Jim (Colacino) goes non-union . . . I’ll pull
you guys from him and then we’ll see how much work he does
with no employees.” (Tr. 270-274.) Barra said that he needed
to work and there were no guarantees that the Union would be
able to find him another job once he was “pulled” from
Colacino. Barra said that the decision to resign from the Union
was made between himself and his spouse. Barra denied that
Colacino told him to resign from the Union. (Tr. 274, 275.)

Barra said that he attended at least two meetings (approxi-
mately 2 weeks before July 20) with Colacino and Blondell and
confirmed that he heard Blondell telling Colacino that he
(Colacino) should “just lay him off for lack of work™ so that
Blondell could not be used as a “tool” by the Union arguing
that Respondents were still a union company because Blondell
was still working for Colacino. (Tr. 276-279.)

Discussion

In Wright Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899
(1st Cir. 1981), cert. denied 455 U.S. 989 (1982), the Board
announced the following causation test in all cases alleging
violations of Section 8(a)(3) and (1) turning on employer moti-
vation. The General Counsel must first make a prima facie

showing to support the inference that protected conduct was a
“motivating factor” in the employer decision. On such a show-
ing, the burden shifts to the employer to demonstrate that the
same action would have taken place even in the absence of the
protected conduct. The United States Supreme Court approved
and adopted the Board’s Wright Line test in NLRB v. Transpor-
tation Management Corp., 462 U.S. 393, 399403 (1983). In
Manno Electric, 321 NLRB 278 fn. 12 (1996), the Board re-
stated the test as follows

The General Counsel has the burden to persuade that anti-
union sentiment was a substantial or motivating factor in the
challenged employer decision. The burden of persuasion then
shifts to the employer to prove its affirmative defense that it
would have taken the same action even if the employee had
not engaged in protected activity.

Under the NLRA, a traditional constructive discharge occurs
when an employee quits because his employer has deliberately
made the working conditions unbearable and it is proven that
(1) the burden imposed on the employee caused and was in-
tended to cause a change in the employee’s working conditions
so difficult or unpleasant that the employee is forced to resign,
and (2) the burden was imposed because of the employee’s
union activities. Grocers Supply Co., 294 NLRB 438, 439
(1989). Here, under the Hobson’s choice theory, an employ-
ee’s voluntary quit will be considered a constructive discharge
when an employer conditions an employee’s continued em-
ployment on the employee’s abandonment of his or her Section
7 rights and the employee quits rather than comply with the
condition. Hoerner Waldorf Corp., 227 NLRB 612, 613
(1976).

The evidence establishes that just prior to July 20, Respond-
ent Colacino Industries terminated Blondell and at least two
other bargaining unit employees voluntarily resigned their un-
ion membership in order to continue working for Colacino.
Blondell credibly testified that he approached Colacino and
asked whether he would be laid-off on July 20, knowing that
Colacino was terminating the letter of assent and the collective-
bargaining agreement on that date. Blondell credibly testified
that Colacino replied by saying he would have to terminate
Blondell’s employment by laying him off. Given this choice,
Blondell accepted his layoff because he wanted to remain with
the union. I do not credit the testimony of Colacino and Barra
on this point. It is difficult for me to reasonably believe that
Blondell asked to be laid-off as testified by Barra and Colacino.
Blondell credibly testified that he was in the middle of complet-
ing a project and that there was work available for him to per-
form. It is also difficult for me to accept the testimony of
Colacino and Barra that Blondell would agree to be laid-off by
Colacino so he could not be used as a tool between the union
and Colacino.

Inasmuch as the Respondents had unlawfully repudiated the
collective-bargaining agreement and withdrew recognition of
the Union, it was clear that Colacino was intent in going with a
nonunion shop and did not want to continue employing
Blondell. The Respondents failed to prove that regardless of
Blondell’s union affiliation or activities, he would have been
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laid-off due to a lack of work. As such, the Respondents failed
to satisfy their Wright Line rebuttal burden. In essence,
Colacino offered Blondell the disabling choice of being termi-
nated or accepting terms and conditions of employment that
would be substantially reduced if he commenced working for
Respondent Colacino Industries in a nonunion setting. This is a
classic case of discriminating against the employee because of
his current terms and conditions of employment by discourag-
ing membership in a labor organization. Engineering Contrac-
tors, Inc., 357 NLRB No. 127, slip op. at 6 (2011).

Under these circumstances, I find that the Respondents vio-
lated Section 8(a)(3) and (1) of the Act when they unlawfully
terminated the employment of Blondell.

CONCLUSIONS OF LAW

1. At all material times, Respondents Colacino Industries,
Newark Electric 2.0, and Newark Electric are corporations with
an office and place of business located at 126 Harrison Street in
Newark, New York, and have been engaged in the construction
industry as electrical contractors.

2. At all material times, Respondents Colacino Industries,
Newark Electric 2.0, and Newark Electric have had substantial-
ly identical management, business purposes, operations,
equipment, customers, and supervision, as well as ownership.

3. Based on its operations described above and the parties’
stipulation, Respondent Newark Electric, Respondent Newark
Electric 2.0, and Respondent Colacino Industries constitute a
single-integrated business and have been at all material times
alter egos and a single employer within the meaning of the Act.

4. During the 12 months preceding issuance of the com-
plaint, in conducting its operations described above, the Re-
spondents provided services valued in excess of $50,000.

5. The Respondents constitute an employer engaged in
commerce within the meaning of Section 2(2), (6), and (7) of
the Act.

6. The International Brotherhood of Electrical Workers, Lo-
cal 840 is a labor organization within the meaning of Section
2(5) of the Act.

7. Since July 20, 2012, the Respondents have failed and re-
fused to apply the terms and conditions of the February 24,
2011 Letter of Assent C and the June 1, 2012 through May 31,
2015 collective-bargaining agreement with the IBEW and
NECA, Finger Lakes Chapter, to the employees in the appro-
priate bargaining unit in violation of Section 8(a)(5) and (1) of
the Act.

8. By withdrawing recognition and repudiating the collec-
tive-bargaining agreement with Local 840, and by failing to
continue in effect all the terms and conditions of employment
of its collective-bargaining agreement including by ceasing to
make contributions to the benefit funds, the Respondents have
been failing and refusing to bargain collectively and in good
faith with the exclusive collective-bargaining representative of
its employees in violation of Section 8(a)(5) and (1).

9. By discharging employee, Anthony Blondell, the Re-
spondents have been discriminating in regard to the hire, ten-
ure, or terms or conditions of employment of its employees,
thereby discouraging membership in a labor organization in
violation of Section 8(a)(3) and (1) of the Act.

10. The Respondents’ above described unfair labor practices
affect commerce within the meaning of Section 2(6) and (7) of
the Act.

REMEDY

Having found that the Respondents are a single employer or
alter egos, its officers, agents, successors, and assigns, I shall
order them to cease and desist and to take certain affirmative
action designed to effectuate the policies of the Act. Specifical-
ly, having found that the Respondents violated Section 8(a)(5)
and (1) of the Act by refusing to recognize the February 24,
2011 Letter of Assent C and collective-bargaining agreement
that is in effect from June 1, 2012, through May 31, 2015, with
the IBEW, Local 840 and the Finger Lakes Chapter, NECA,
that establishes the terms and conditions of employees in the
appropriate bargaining unit, I shall order the Respondents to
comply with the Letter of Assent C and all the terms and condi-
tions of employment of the collective-bargaining agreement.

Having found that the Respondents violated Section 8(a)(5)
and (1) of the Act by withdrawing recognition from IBEW
Local 840 and failing from July 20, 2012, to continue in effect
all the terms and conditions of the IBEW and NECA agree-
ment, [ shall order the Respondents to recognize Local No. 840
as the exclusive bargaining representative of employees in the
unit and to apply all the terms and conditions of the IBEW
agreement, and any automatic extensions thereof. I shall also
order the Respondents to make whole, unit employees for any
loss of eamings and other benefits they may have suffered as a
result of the Respondents failure to continue in effect all of the
terms and conditions of the IBEW Local No. 840 agreement in
the manner set forth in Ogle Protection Service, 183 NLRB 682
(1970), enfd. 444 F.2d 502 (6th Cir. 1971), with interest as
prescribed in New Horizons and Kentucky River Medical Cen-
ter, 356 NLRB No. 8 (2010).

Having also found that the Respondents violated Section
8(a)(3) and (1) of the Act by discharging Anthony Blondell, I
shall order the Respondents to offer him full reinstatement to
his former job or, if the job no longer exists, to a substantially
equivalent job, without prejudice to seniority or any other rights
or privileges previously enjoyed. Further, the Respondents
shall make the aforementioned employee whole for any loss of
earnings and other benefits suffered as a result of the discrimi-
nation against him. Backpay shall be computed in accordance
with F. . Woolworth Co., 90 NLRB 289 (1950), with interest
as prescribed in New Horizons, 283 NLRB 1173 (1987), plus
daily compound interest as prescribed in Kentucky River Medi-
cal Center, above. The Respondents shall also be required to
expunge from its files any and all references to the unlawful
discharge of the aforementioned employee and to notify him in
writing that this has been done and that the unlawful discharge
will not be used against him in any way.

The Respondents shall file a report with the Social Security
Administration allocating backpay to the appropriate calendar
quarters. The Respondents shall also compensate Anthony
Blondell for the adverse tax consequences, if any, of receiving
one or more lump-sum backpay awards covering periods longer
than 1 year. Latino Express, Inc., 359 NLRB No. 44 (2012).

On these findings and of fact and conclusions of law and on
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the entire record, I issue the following recommended'®

1. Cease and desist from

(a) Refusing to honor the February 24, 2011 Letter of Assent
C and collective-bargaining agreement that is in effect from
June 1, 2012, through May 31, 2015, with the IBEW, Local 840
and the Finger Lakes Chapter, NECA, that establishes the terms
and conditions of employees in the appropriate bargaining unit.

(b) Failing and refusing to bargain collectively in good faith
with the Union, IBEW Local 840 as the Section 9(a) exclusive
bargaining representative of the employees in the appropriate
unit during the term of their collective-bargaining agreement
and any automatic extensions thereof.

(¢) Repudiating and failing and refusing to continue in effect
all the terms and conditions of its collective-bargaining agree-
ment with the IBEW Local 840 since July 20, 2012, and to
make payments to the fringe benefit funds under the collective-
bargaining agreement.

(d) Discharging and laying off employees by conditioning
their employment in working in a nonunion company and by
discouraging employees from engaging in concerted activities.

(e) In any like or related manner interfering with, restraining,
or coercing employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the purposes and policies of the Act.

(a) Give full force and effect to the terms and conditions of
employment provided in the collective-bargaining agreement
with the Union and make whole unit employees for any loss of
carning and other benefits resulting from the Respondents’
failure to honor the terms of the agreement in the manner set
forth in the remedy section of this decision.

(b) Upon request by the Union, bargain collectively in good
faith with the Union as the exclusive representative of the em-
ployees in the appropriate bargaining unit.

(¢) Remit the fringe benefit funds payments which have be-
come due and reimburse unit employees for any losses arising
from the Respondent’s failure to make the required pay ments in
the manner set forth in the remedy section of this decision.

(d) Within 14 days from the date of the Order, offer Anthony
Blondell full reinstatement to his former job or, if that job no
longer exists, to a substantially equivalent position, without
prejudice to his seniority or any other rights or privileges he
previously enjoyed.

(e) Make Anthony Blondell whole, with interest, for any loss
of eamings and benefits suffered by him as a result of his un-
lawful layoff.

(f) Preserve and, within fourteen (14) days of a request, or
such additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place designated by
the Board or its agents, all payroll records, social security pay-
ments records, timecards, personnel records and reports, and all
other records, including an electronic copy of such records if

5 If no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for
all purposes.

stored in electronic form, necessary to analyze the amount of
backpay and other adjustments of monetary benefits due under
the terms of this Order.

(g) Within fourteen (14) days, post at the Respondents’
Newark, New York facility, a copy of the attached notice
marked “Appendix.”"” Copies of the notice, on forms provided
by the Regional Director for Region 3, after being signed by the
Respondents’ authorized representative, shall be posted by the
Respondents immediately upon receipt and maintained for 60
consecutive days in conspicuous places including all places
where notices to employees are customarily posted. Reasona-
ble steps shall be taken by the Respondents to ensure that the
notices are not altered, defaced, or covered by any other mate-
rial. In addition to physical posting of paper notices, the notic-
es shall be distributed electronically, such as by email, posting
on an intranet or an internet site, and/or other electronic means,
if the Respondents customarily communicates with its employ-
ees by such means. In the event that, during the pendency of
these proceedings, the Respondents have gone out of business
or closed the facilities involved in these proceedings, or sold
the business or the facilities involved herein, the Respondents
shall duplicate and mail, at its own expense, a copy of the no-
tice to all current employees and former employees employed
by the Respondents at any time since July 20, 2012.

(h) Within 21 days after service by the Region, file with the
Regional Director a sworn certificate of a responsible official
on a form provided by the Region attesting to the steps the
Respondents have taken to comply.

Dated, Washington, D.C. January 6, 2014

APPENDIX

NOTICE To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

‘WE WILL NOT fail and refuse to bargain in good faith with the
collective-bargaining representative of our employees in the
appropriate bargaining unit described below:

All employees performing work, as set forth in Article II of
the January 1, 2011 to May 31, 2012 agreement between the

"7 If this Order is enforced by a judgment of the United States Court
of Appeals, the words in the notice reading “Posted by Order of the
National Labor Relations Board” shall read “Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order of
the National Labor Relations Board.”
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Union and the Finger Lakes, New York Chapter of NECA,
and the June 1, 2012 to May 31, 2015 successor agreement
between the Union and the Finger Lakes, New York Chapter
of NECA, within the geographic area set forth in Article IT of
the same agreements.

‘WE WILL NOT fail and refuse to recognize and adhere to the
collective-bargaining agreement dated June 1, 2012, through
May 31, 2015, by failing to pay contractually established wage
rates and failing to make contractually-required fund contribu-
tions to the unit described above.

‘WE WILL NOT lay off or condition your employment on work-
ing for a nonunion company.

‘WE WILL NOT in any similar manner interfere with, restrain,
or coerce our employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

‘WE WILL make whole our employees for any losses they may
have suffered as a result of our refusal to honor the applicable
collective-bargaining agreement by transmitting, with interest,
the contributions owed on their behalf to the Union’s funds.

WE WwiLL continue in force and effect the collective-
bargaining agreement effective from June 1, 2012, through
May 31, 2015.

WE wiLL offer full and immediate reinstatement to Anthony
Blondell to his former job or, if that job is no longer available,
to a substantially equivalent position, without prejudice to his
seniority or any other rights or privileges he previously en-
joyed.

‘WE WILL make Anthony Blondell whole for any loss of earn-
ings and other benefits he suffered as a result of our discrimina-
tion against him, plus interest.

WE WILL within 14 days from the date of the recommended
Order, remove from our files any reference to Anthony
Blondell’s unlawful July 20, 2012 layoff and expunge it from
our records, and within 3 days thereafter, we will notify him in
writing that we have done so and that the layoff will not be
used against him in any way.

NEWARK ELECTRIC CORP., NEWARK ELECTRIC
2.0, INC., AND COLACINO INDUSTRIES, INC.



- g 2484948, Page29 of 130
Case 18-2784, Document 37 12019,

MBT551 4972 p.gp

FORM EXEMPT UNDER 44 Usicasr

INTERNET UNITED' STATES OF AMER(CA ’ IRITE.IN ‘
.FORA? it sor 1o, NATIONAL LABOR REVATI R s DARD i DD NOTWRITE.IN THIS SRACE
" AMENDED " GHARGE AGAINST EMPLOYER. Case Date:Flled
INSTRUCTIONS: . 03-CA-038127 . 10/2512
Filo anorlginal it NERB Reglonal Directorforthe raglun In which the allegod infalr janor practice < rred aris obtuing, .
‘ OM CHARGE 18 BROL :

1 Name of Employer

. . _ b. Tel No. 315.331.0414-
| Newark Electric Corp., Newark Electris 2.0, Inc. and Colacino Industries, InG.,-as & single

“employer and slter ego, ) . CaliNo,
d, Addrasg (Strant, elly, state; and 2fp dode) € Employer Represeniative ; .
{ 132 Harrison Strast | James R, Colacino, President PP

Newiark, New Yok 14513

b Nufber of workers empioyed

I Yype of Estabishmant flaciory, i wholssaler, gic] 1. ey Fra0uet of service
Electrical Contrator _ L '
- K, The above-narned emipioyer has engagetin arid is engaging In infalr labor praciices within five meaning of eegtion 8(a), subsections. (1) and ¢list

subszations) (3) and (5) ofthe Nallonal Laber Relations Act, 8nd these unfair faor

© practicotare practicas affecting commB’@?‘VWilhiﬂ'lﬁe n{eanlnq.d‘nhe Act, orihese unfalr labor Jraclices are unfale practices atfecting commerce
Within the meaning of tHie Agt gny the Postal Reomanization Act,

. Basis ol the Chargs (st fortha clear and concise statemont of Tha facts constituling tre alleged anfar tabior practioes)

‘The Employer kas vinlated Sections 8(8) {1) and (3) of the Acl, since on-or atiout Jyly 20, 2012, by laying off andlor
‘tonstruetively discharging Anthony Blondell because of the Ernployer's plan 1o work:non-unjon,

Since o or about July 20,2012, the Employer has violated Section 8(a)(5) of the. Adt and Sectlan 8(d) of tfie Act by

abnegating its collestive bargaining agreement imid-term with IBEW Logal 840, the representative of the employer's
employees in an.appropriate bargaining ini.

| 3. Full nawe of party g ohargs iabor orgénizatlon, give full s, Tnciucing looal marme 89 T
?BEMocag%'vg 1ge (i rgd give full nam, 3 loca) fvmber)

Ja, Adress (Sirast and aumber, clly, state, nd Zip cbde) -, T [ No, 51 5-788-3330
| 68 Caslle Street, PO Box 851 35 Gl No,

Geneva, NY 14456

44 Faxto- 346 780:1309
LX) —

5, Full name of natone] o intemallonaljanor crgantsation afwinan s sHfliste or conslituent unit fto b ilec o wher chevge s o By 3 lbor
CRRIEAREN) Jntornational Brotharhood of Electrical Workers, AFL.CIO

. BECLARATION ' ' T [TeNe.
thalmestal_émenwareWe'lomahesmfmy.knowledgeand‘belwﬁ

Office, 7 any, ol No.
Blitman & King LLP - Attorney | sted2 ity

or it oF repres alIVE or perion MEkITg R6Te) T PR tRg e S e o afiog, T ong) My 3154712673

" f.. ‘Mall
49 Nor Fraci e Siricase. Kyrmin b far/1a i
Addiess, 149 Norin Fr,ankIu? SIraaf. Suite ‘300. Syracuse, NY 13294 . e
WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED By FINE AND IMPRISONMENT (8. GODE, THLE 1 3, SECTION thoy)
’ » _ ) PRIVACY ACT STATEMENT ) ) -
Soiiclation of the Inforiation on.th forim s authortzad by the Nationel Labor Relalions Ac(MLRA), 20 U.5.C. § 151 2t seq. The principal use of the nformelo s 1 aselst
the National Labar Relafions Bogrd (NLRB) Iy pmwssll%q unfair 1abor pracliée and related prosdedings of fligation. Th toutine uses far thie information sre kily sel Tarlh In
the Federal Reglster, 71 Fed. Reg. 7494243 (Dgis. 13, ZOOBA. The NLRE wil falbet explain these usas Upon reques, Distiosure of his infommation 1o the NI RE is
veludtery; however, Talurs to supply the information will cause the NLRB to detiine 10 nvoke ls procasses;

TaTAL P02




Case 18-2784, Document 37-12019, 2484948, Page30 of 130

United States Government

NATIONAL LABOR RELATIONS BOARD Telephone: 202/273-1949
Office of the Executive Secretary Fax: 202/273-4270
1015 Half Street, SE

.nirb.
Washington, DC 20570 www.nirb.gov

July 18,2017

Re: Newark Electric Corp., et al. v. NLRB,
unpublished Order (D.C. Cir. Decided July 14,
2017), remanding

362 NLRB No. 44 (March 26, 2015)

Board Case No. 03-CA-088127

Edward A. Trevvett, Esq. Donald D. Oliver, Esq.

Harris Beach LLC Blitman & King, LLP

99 Garnsey Road 443 N Franklin Street Suite 300
Pittsford, NY 14534-4565 Syracuse, NY 13204-5412

Paul Murphy, Esq.

National Labor Relations Board
Niagara Center Building

30 South Elmwood Avenue, Suite 630
Buffalo, NY 14202-2465

Dear Counsels:

This is to advise you that the Board has decided to accept the remand from the Court
of Appeals in the above proceeding and that all parties, if they so desire, may file statements
of position with respect to the issues raised by the remand.

Statements of position must conform to Section 102.46(h) of the Board’s Rules and
Regulations, and must be received by the Board in Washington, D.C. on or before August 15
2017. Thereafter, the Board will take whatever action is consistent with the Court’s remand.

>

Very truly yours,

/s/ Farah Z. Qureshi
Associate Executive Secretary
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United States Government

NATIONAL LABOR RELATIONS BOARD
OFFICE OF THE GENERAL COUNSEL
Washington, D.C. 20570

www.nirb.gov

HAND-DELIVERED

Date: August 14, 2017

To:  The National Labor Relations Board

Re:

Newark Electric Corp., Newark Electric 2.0, and Colacino Industries, Inc.,
Case 03-CA-088127

Attached please find a Notice of Ratification regarding the above-cited case and the Affidavit of

Service establishing that all parties were served with the Notice and this letter. I request that the
Notice of Ratification be placed in the case record.

Regards,

/s/ Richard F. Griffin, Jr.

General Counsel
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

Newark Electric Corp., Newark Electric 2.0, and
Colacino Industries, Inc.,

Case 03-CA-088127
and

IBEW Local 840

NOTICE OF RATIFICATION

The prosecution of this case commenced under the authority of Acting General Counsel
Lafe E. Solomon during the period after his nomination on January 5, 2011, while his
nomination was pending with the Senate, and before my confirmation on November 4, 2013.

On March 21, 2017, the United States Supreme Court held that Acting General Counsel
Solomon’s authority under the Federal Vacancies Reform Act (FVRA), 5 U.S.C. §§ 3345 et seq.,
ceased on January 5, 2011, when the President nominated Mr. Solomon for the position of

General Counsel. NLRB v SW General, Inc., 580 U.S. __ , 137 S. Ct. 929 (March 21, 2017).

I was confirmed as General Counsel on November 4, 2013. After appropriate review and
consultation with my staff, I have decided that the issuance of the complaint in this case and its
continued prosecution are a proper exercise of the General Counsel’s broad and unreviewable
discretion under Section 3(d) of the Act. Congress provided the option of ratification by
expressly exempting, pursuant to FVRA Section 3348(e)(1), “the General Counsel of the
National Labor Relations Board” from the FVRA provisions that would otherwise preclude the
ratification of certain actions of other persons found to have served in violation of the FVRA.

For the foregoing reasons, I hereby ratify the issuance and continued prosecution of the
complaint.

Date: August 14,2017 /s/ Richard F. Griffin. Jr.
Richard F. Griffin, Jr.
General Counsel
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 03

Newark Electric Corp., Newark Electric 2.0, and
Colacino Industries, Inc.,
Case 03-CA-088127

and

IBEW Local 840

AFFIDAVIT OF SERVICE OF: Notice of Ratification of Complaint and Prosecution of
Complaint and Letter to the Board regarding this Ratification.

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on August 14, 2017 1 served the above-entitled document(s) by regular mail, as noted below,
upon the following persons, addressed to them at the following addresses:

JAMES COLACINO, PRESIDENT IBEW Local 840

NEWARK ELECTRICAL/COLACINO PO Box 851 1401 Routes 5 And 20 .
INDUSTRIES Geneva, NY 14456-0851

126 HARRISON ST

NEWARK, NY 14513-1200

Edward A. Trevvett Esq., Partner Donald D. Oliver Esq.

HARRIS BEACH LLC Blitman & King, LLP

99 Garnsey Road 443 N Franklin St Ste 300
Pittsford, NY 14534-4565 Syracuse, NY 13204-5412

Crystal Roberts
August 14, 2017 Designated Agent of NLRB
Date Name
[s/ Crystal Roberts

Signature
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HARRIS BEACH

ATTORNEYS AT LAW

September 13,2017 99 GARNSEY ROAD
PITTSFORD, NY 14534
(585) 419-8800

EDWARD A. TREVVETT

DIRECT  (585) 419- 8643
FAX (585) 419-8817
ETREWETT@HARRISBEACH COM

Via Federal Express - Priority Overnight
Tracking No. 7877 1725 6953

National Labor Relations Board
Office of the Executive Secretary
1015 Half Street, SE
Washington, DC 20570

Attn: Farah Z. Qureshi

RE: Newark Electric Corp., et al v. NLRB, unpublished Order (D.C. Cir, Decided July 14,
2017) remanding 362 NLRB No. 44 (March 26, 2015)
Board Case No. 03-CA-088127

Dear Associate Executive Secretary Qureshi:

Enclosed please find an original and four copies of Respondent Colacino Industries,
Inc.'s Position Statement regarding the above-referenced matter.

Should you have any questions, please do not hesitate to contact me.
Very truly yours,

HARRIS BEACH PLLC

J- Fewditl6

Edward A. Trevvett

EAT:ac
Encl.
cc: Paul Murphy, Esq. -via email only paul. murphy @nlrb.gov
[I)gnald D. Oliver, Esq. - via email only ddoliver @bklawvers.com
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRD REGION

NEWARK ELECTRIC CORP.,
NEWARK ELECTRIC 2.0, INC.,

AND COLACINO INDUSTRIES, INC.,
a single employer and/or alter egos

and CaseNo.3-CA-088127

INTERNATIONAL BROTHERHOOD
OF ELECTRICAL WORKERS,
LOCAL 840

RESPONDENT COLACINO INDUSTRIES, INC.'S
POSITION STATEMENT

Background

Respondents, Newark Electric Corp., Newark Electric 2.0, Inc., and Colacino

Industries, Inc. ("Colacino" or "Respondents") hereby file their Position Statement as

requested by the Office of the Executive Secretary. This entire case was vacated by

the United States Court of Appeals for the District of Columbia and remanded for

further proceedings before the Board in Newark Electric Corp et al, v NLRB, Case

Nos. 15-1111 and 15-1162 (July 14, 2017). By letter dated July 18, 2017, Respondents

were advised by the NLRB's Office of the Executive Secretary that the Board was

accepting the remand from the D.C. Circuit Court of Appeals in this
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proceeding and advised Respondents that they could file a statement of position with
respect to the issues raised by the remand on or before August 15, 2017. Respondents'
date for filing a position statement was subsequently extended to September 14, 2017.
Before either the original or extended deadline for submitting a position statement was
up, however, General Counsel inexplicably issued a Notice of Ratification in this matter

on August 14, 2017.

As a threshold matter, it is important to note that this case is unlike any of the
other cases upon which the General Counsel may rely because it does not simply
deal with a lack of a Board quorum as in NLRB v Noel Canning, 134 S. Ct. 2550
(2014) or the assertion that all the Board elected to issue decisions with only 2
members as in Laurel Baye Healthcare of Lake Lanier, Inc v . NLRB, 564 F.3d 469
(D.C. Cir. May 1, 2009). The Laurel Baye case is arguably the same type of issue as
in Noel Canning This case also does not involve a run of the mill dispute between a
lawfully appointed Board and General Counsel who have a disagreement on a particular
point of law with the Circuit Courts and have a decision vacated and remanded.
Lancaster Symphony Orchestra v . NLRB, 2014 U.S. App. LEXIS 20161 (D.C. Cir.
Oct. 21, 2014). While the General Counsel could site hundreds or thousands of these
types of cases they are all distinguishable from the case at bar
because all of those cases deal with the actions of the final decision maker and that is
the Board itself. These above cited cases were actions taken by the B(\)ard. Thus, the
decisions \were the only matter determined to be unlawful. As discussed below, this case
involves a complete lack of jurisdiction to initiate a legal proceeding of any kind against

Respondents. That being the case there is nothing that can be ratified or

2
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affirmed by the Board at this point. The NLRB has not even established basic personal
jurisdiction over Respondents, as Respondents have maintained from the beginning when
they raised their defenses based on the FVRA in their answer to the complaint. Moreover,
although the Respondents have raised the FVRA defense with regard to General Counsel
Solomon's lack of legal authority to file a complaint against them, the General Counsel
throughout the litigation never once sought the protection of the exemptions under Federal
Vacancies Reform Act ("FVRA"), 5 US.C. § 3345 et seq At no time throughout the
proceedings at bar has the General Counsel or Board ever once claimed or asserted that
defense. In fact, General Counsel Griffin has for years argued that FVRA did not even

apply. See SW General, supra

General Counsel and the Board Have No ILegal Authority to Simply
Ratify the Prior Decisions in This Case.

The D.C. Circuit Court of Appeals' Order vacating the Board's actions in this
case has legal meaning and consequences. The actions of former General Counsel
Lafe Solomon have been determined to be ultra vires since he had no authority to act.
Since Mr. Solomon had no authority to act the NLRB has never established
jurisdiction over Respondents. Therefore, the entire prosecution of the case was
unlawful. The issuance of the Complaint was unlawful. The trial scheduled by the
General Counsel was unlawful. The trial itself was unlawful. The decision by the
Administrative Law Judge ("ALJ") was unlawful. The appeal to the NLRB was
unlawful. The decision by the Board in affirming in most part the ALJ decision was
unlawful. The appeal of the case to the Circuit Court in D.C. was unlawful. All these

unlawful acts have resulted in the Order by the D.C. Circuit Court of Appeals that
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vacated the Board's decision because the General Counsels actions were -- unlawful.
In sum, when D.C. Circuit Court of Appeals vacated the Board's decision on the basis
of SW Gen, Inc v NLRB, 796 F.3d 67, 78-82 (DC Cir. 2015), affd., 580 U.S. __, 137
S. Ct. 929 (2017) everything that former General Counsel Solomon did earlier in this
case was unlawful. Not just the Board's decision - everythin g.

By vacating the Board's affirmance of the ALJ decision on the basis that General
Counsel Solomon had no legal right to issue the Complaint against Respondent and
General Counsel Griffin had no legal right to continue that same litigation, there is not
only no Board decision, there is no ALJ decision. As stated above, everything that
both the General Counsels did was unlawful as they acted without any legal authority.

To "vacate” is defined as:

To vacate an order or a judgment is to "nullify or cancel;
make void; invalidate." Black's Law Dictionary 1584 (8th
ed. 2004).

Ferguson v Commonwealth, 51 Va. App. 427 (Va. Ct. App. Apr. 8, 2008).

The General Counsel obviously wishes that this case as like Noel Canning or
Laurel Baye where the specific action of the Board was in error and its decision was
vacated because of actions the Board took. However, it was not the Board who acted
improperly in SW General and against the Respondents in the matter at bar. It was
the General Counsel who acted unlawfully ab initio. The Board's only error was in
accepting the arguments that the General Counsel made that everything that was

done was lawful when in fact it was not.
Both the Board and the ALJ decision, which the Board had adopted in most

part, were the decisions that were being appealed and were the ones vacated. Because of
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the actions of General Counsel Solomon were unlawful, this entire case, from the beginning

was unlawfully prosecuted. The General Counsel may try to argue that

somehow, even though everything from the Complaint forward was unlawful, that it was
only the final act by the Board that was unlawful. This is clearly a disingenuous argument
because the entire case before the Court's in SW General concerned the actions of the
General Counsel and not the Board. Both the ALJ and the Board followed the arguments
made by the General Counsel who wrongfully argued they were lawfully prosecuting the
cases. Thus, there is absolutely no legal authority for the General Counsel or Board to
simply ratify what has been done in this case.

neral nsel and the Boar ived Anv _Argsuments Thev h
under the FVRA That Would Permit Ratification _in This Case.

The NLRB cannot avail itself of the FVRA's exemption clause, harmless error\or
de facto officer doctrine because those defenses were waived by the NLRB in this case.
In in Hooks v Kitsap Tenant Support Svcs, Inc., 816 F.3d 550, 564 (9th Cir. 2016) the
court held that the NLRB had waived these defenses because they were available at the
time the NLRB filed its opening brief and yet were not raised. 816 F.3d at 564. The same
is obviously true in this case which was pending at the same time as Hooks.

On August 14,2017, the NLRB's General Counsel issued a Notice of Ratification
in this case. In his Notice of Ratification General Counsel stated: "... I have decided that
the issuance of the complaint in this case and its continued prosecution are a proper
exercise of the General Counsel's broad and unreviewable discretion under Section 3(d)

of the Act. Congress provided the option of ratification by expressly exempting, pursuant
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to FVRA Section 3348(e)(1), 'the General Counsel of the National Labor Relations Board'
from the FVRA provisions that would otherwise preclude the ratification of certain actions
of other persons found to have served in violation of the FVRA." The NLRB, however,
never raised a defense in this case based on the FVRA's exemption clause. The Ninth
Circuit's held in Hooks that the FVRA exemption clause defense was waived by the NLRB
because it was not raised. The Hooks case should collaterally estop General Counsel from
ratifying the prior decisions in this case because the NLRB was a party in both proceedings
and had every bit as much reason to litigate that issue before the Ninth Circuit in Hooks
as in this case. Accordingly, based on the NLRB's failure to ever raise an FVRA exemption
clause defense, it is submitted that the NLRB indisputably waived any arguments that it had
in this case concerning the FVRA's exemption clause, and concomitantly could not simply
rely on a defense that it waived in litigation as the sole basis for its Notice of Ratification.

The Complaint_Shoul D.ismi B n the Doctrine of Lach

When Respondents opposed the Board's motion to the D.C. Circuit Court of
Appeals for a remand it raised the issue of laches. Respondents renew their objection
to the Board taking any further action to prosecute this case based on the doctrine of
laches and respectfully request that the Board dismiss the Complaint against
Respondents in its entirety with prejudice. ~While laches has been viewed as an
equitable defense, particularly since the merger of law and equity in 1938 it has

become available in cases where there is no set statute of limitations. Petrella v

Metro-Goldwyn-Mayer, Inc, 572 US _ , __, 134 S.Ct. 1962, 1973 (2014).
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Although there is a set 6-month statute of limitations within which a party must file a
charge with the NLRB, which both starts and limits the scope of the NLRB's
investigation and possible prosecution of an unfair labor practice complaint, there is
no set statute of limitations within which the NRLB must in turn file a complaint
against a party. 29 U.S.C. §160(b). Thus it is submitted that the doctrine and legal
defense of laches applies.

Applying laches in this case leads to the conclusion that the prosecution of
Respondents should be discontinued and the Complaint dismissed. It has been over
five years since the charge in this matter was filed. As discussed below, since the
D.C. Circuit Court of Appeals vacated the Board's actions in this case the only proper
course of action were the Board to wish to continue prosecuting this case would be to
start from the beginning with a new hearing. The evidence and witnesses memories
have plainly degraded over the course of the last five years and it would be manifestly

unfair to the point of denying Respondents due process to relitigate this case at this

point.

The Boar hould H mpl Briefs on the ILaches an
Ratification

Issues

Within a very short time, the Respondents have been served with the Remand
and the D.C. Circuit Court of Appeals' extraordinary immediate mandate as well as the
Executive Secretary's request for this Position Statement. In addition, the Respondents
have begun the process to appeal the remand. The Respondents have already filed in
the D.C. Circuit Court of Appeals a Motion to Recall the Mandate and a Petition for
Rehearing En Banc which has been served on the Board. Itis submitted that the issues

raised herein are too important for short position statements. Therefore, if
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anything, this Board should require with proper Notice that the parties fully brief the
issues of laches and whether or not the General Counsel, after years of engaging in
unlawful ultra vires actions, where he never raised the FVRA defense, where the
D.C. Circuit Court of Appeals vacated and nullified everything he did, can go forward
and simply issue a Notice of Ratification.
This Case Should be Staved Until the New General Counsel is Appointed
Respondents further submit and request that even before briefs are requested,
given the long history of misconduct by General Counsel Salomon and General
Counsel Griffin, this case should be held in abeyance to allow the new General
Counsel and Board to review this matter and decide if it should proceed or the case
should be dismissed. Next month, General Counsel Griffin will be gone. It is

submitted that the new General Counsel and new Board should be given the

opportunity to decide if this case should be dismissed. //——7

Respectfully submitted this 13th day of September, 2017.

I a

HARRIS BEACH PLLC
99 Garnsey Road
Pittsford, New York 14534
E-mail: etrevvett@harrisbeach.com
Tel.: 585-419-8643
Attorney for Respondents
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NEWARK ELECTRIC CORP.,
NEWARK ELECTRIC 2.0, INC,,

AND COLACINO INDUSTRIE, INC,,
a single employer and/or alter egos

and Case No. 3-CA-088127
INTERNATIONAL BROTHERHOOD
OF ELECTRICAL WORKERS,
LOCAL 840

STATEMENT OFSERVICE

I, ANGELA CLARKE, the Legal Administrative Assistant to one of the attorneys
for the Respondents, hereby certify that pursuant to Section 102.S(h) of the Board's Rules
and Regulations I caused a true and complete copy of the foregoing Position Statement to
be served, by causing same to be emailed to:

Paul Murphy, Esq. (via e-mail only paul.murphy @nlrb.gov)
Regional Director

National Labor Relations Board, Region 3

Niagara Center Building

130 S. Elmwood Avenue, Suite 630

Buffalo, New York 14202-2387

Donald D. Oliver, Esq. (via e-mail only ddoliver@bklawyers.com)
Counsel for International Brotherhood of Electrical Workers, Local 840
Blitman & King, LLP

443 N Franklin Street, Suite 300

Syracuse, New York 13204-5412

Jn@!?&J] —

AngeiltClarke
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

NEWARK ELECTRIC CORP.,
NEWARK ELECTRIC 2.0, INC.
AND COLACINO INDUSTRIES, INC.

and Case 03-CA-088127

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL 840

COUNSEL FOR THE GENERAL COUNSEL'S
STATEMENT OF POSITION TO THE BOARD
After accepting the D.C. Circuit’s remand of this case in light of the Supreme
Court’s decision in NLRB v. SW General, 580 U.S. __, 137 S. Ct. 929 (March 21, 2017),
the Board permitted the parties to submit statements of position regarding the issues raised
by the remand. Counsel for the General Counsel’s position is that the ratification of the
instant complaint by the validly appointed General Counsel, as well as his ratification of the
prosecution of the complaint, effectively cures any defect which served as the sole basis for
the remand. Counsel for the General Counsel further urges the Board to expeditiously affirm
the decision and order it previously issued in this matter.
I PROCEDURAL BACKGROUND AND FACTS
The charge in the instant case was filed by the International Brotherhood of

Electrical Workers, Local 840 (Union) on August 28, 2012. After an investigation, a
complaint was issued on May 21, 2013, alleging that Newark Electric Corporation, Newark

Electric 2.0, Inc., and Colacino Industries, Inc. (Respondents) were alter egos and/or a single

1
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employer. The complaint also alleged that Respondents violated Section 8(a)(1) and (5) of
the Act by failing and refusing to adhere to letters of assent and the collective-bargaining
agreement to which they had agreed to be bound. The complaint further alleged that
Respondent Colacino Industries, Inc. had violated Section 8(a)(1) and (3) of the Act by
conditioning the continued employment of employee Anthony Blondell on working for a
non-union company.

A hearing was subsequently held before Administrative Law Judge Kenneth Chu
and, on January 6, 2014, ALJ Chu issued a decision in which he found the violations as
alleged in the complaint. Respondent filed exceptions with the Board. On March 26, 2015,
the Board issued a decision in Newark Electric Corp., 362 NLRB No. 44 (2015) in which it
largely affirmed the ALJ’s rulings, findings, and conclusions. Importantly, the Board held
that the three companies are a single employer and alter egos, that they violated Section
8(a)(5) of the Act by failing to honor the letters of assent and collective-bargaining
agreement by which they had agreed to be bound, and that Colacino Industries, Inc. violated
Section 8(a)(3) of the Act by constructively discharging Blondell because he would not
agree to work for a non-union employer.

In its answer to the complaint and on exceptions to the Board, Respondents timely
raised an affirmative defense that the underlying complaint was not valid because the
Acting General Counsel at the time the complaint was issued, Lafe Solomon, was
improperly appointed under the Federal Vacancies Reform Act (FVRA), 5 U.S.C. § 3345 et
seq. Respondents repeated this argument in petitioning the D.C. Circuit for review of the
Board’s order. The Board filed a cross-petition for enforcement, and the matter was held in
abeyance pending the resolution of the same issue by the Supreme Court of the United

States in SW General, Inc. v. NLRB, supra.
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In its SW General decision, the Court determined that Solomon had no authority to
issue complaints from January 5, 2011 forward, encompassing the issuance of the complaint
in the instant matter. On motion from the Board, the D.C. Circuit remanded this case to the
Board in an unpublished order. The order vacated the Board’s decision in Newark Electric
Corp., supra, and provided that “Petitioners may raise their laches argument on remand and
seek judicial review if unsatisfied with the result.”

On August 14, 2017, General Counsel Richard F. Griffin ratified the issuance of the
complaint and the prosecution thereof in this matter. There is no dispute that Griffin’s
appointment to the position of General Counsel is valid.

II. ARGUMENT

The sole basis for the remand in this matter was the invalid appointment of Lafe
Solomon as Acting General Counsel at the time the complaint issued. As the current General
Counsel, whose appointment to this position is undisputedly valid, has since ratified the
issuance of the complaint and approved its prosecution, the only defect has been cured.
Accordingly, as the Board’s prior decision in this matter found the violations as alleged in
the now-valid complaint, and in the absence of contravening instructions from the D.C.
Circuit, there is no impediment to the Board issuing a new decision and order finding that
Respondents committed the unfair labor practices as alleged and as it previously found in
Newark Electric Corp., supra.

A. Ratification of the Complaint Cures Any Defect Created by the Invalid
Appointment of Acting General Counsel Solomon

The Court’s decision in SW General v. NLRB, supra, established that actions taken by
or on behalf of Acting General Counsel Solomon, including the issuance of complaints, were
invalid once President Barack Obama nominated Solomon to the post of General Counsel.

The Court’s decision was based on its conclusion that Section 3345(b)(1) of the FVRA
3
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prevented an official such as Solomon from continuing to serve in an acting capacity once
his nomination was submitted to the Senate. Id., slip op. at 18.

In SW General, the Court, while not directly addressing the issue, noted that “[t]he
FVRA exempts ‘the General Counsel of the National Labor Relations Board’ from the
general rule that actions taken in violation of the FVRA are void ab initio. 5 U.S. C. §
3348(e)(1).” Id., slip op. at 7 fn. 2. Thus, the construction of the FVRA contemplates the
very posture in which this case currently sits and explicitly provides that General Counsel
Griffin can ratify actions such as the issuance of a complaint.

The Board has also squarely addressed this issue in other cases, and in each instance
held that the General Counsel’s ratification cured such a defect in the complaint. For
example, in Advanced Life Systems, Inc., 364 NLRB No. 117, slip op. at 1 fn. 2. (August 27,
2016), the Board stated that because of “the independent decision of General Counsel Griffin
to continue prosecution of this matter, we reject as moot the Respondent’s affirmative
defense” regarding Solomon’s appointment as Acting General Counsel. See also
Bloomingdale s, Inc., 363 NLRB No. 172 (April 29, 2016) (Board rejected a respondent’s
attempt to have the General Counsel’s notification that he was ratifying the complaint and
prosecution of that matter stricken from the record); Somerset Valley Rehabilitation &
Nursing Center, 364 NLRB No. 43, slip op. at 1 fn. 4 (July 13, 2016) (Board noting that
even if respondent’s motion to dismiss the complaint was timely, it would still deny it, as
ratification of the complaint by General Counsel Griffin rendered respondent’s argument
moot); See also, Multiband EC, Inc., 363 NLRB No. 100 (January 21, 2016).

It is clear from the plain language of the FVRA, the Court’s decision in SW General,
and the Board’s own decisions involving this precise issue that the ratification of a complaint

and its prosecution by a validly appointed General Counsel is sufficient to cure any defect

4
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arising from the appointment of Acting General Counsel Solomon. As General Counsel
Griffin has informed the Board of his ratification of the prosecutorial actions in this matter,
Respondents’ affirmative defense in this regard is now moot."

B. The Board Should Affirm Its Previous Decision and Order

The sole reason for the remand in this case was to address the issue raised by the
Court’s decision in SW General. For the reasons discussed above, the Board should accept
General Counsel Griffin’s ratification of the complaint. Once it has done so, it should re-
issue its prior decision in Newark Electric Corp., supra. As discussed by the ALJ and
adopted by the Board in that case, Respondents are a single employer and alter egos.
Respondents have also unlawfully repudiated letters of assent and a collective-bargaining
agreement. Additionally, Respondents have unlawfully withdrawn recognition from the
Union. Respondent Colacino Industries, Inc. has also violated Sections 8(a)(1) and (3) of the
Act by constructively terminating employee Blondell by conditioning his continued
employment on working for a non-union company. The Board’s findings and conclusions in
this regard should remain undisturbed, as they are based on both sound factual footing and
legal precedent.

I11. Conclusion

In sum, the Board should re-issue its decision and order regarding Respondent’s
unlawful conduct without modification. The narrow scope of the D.C. Circuit’s remand was

based on a procedural defect which has since been cured by the ratification of the issuance of

''To the extent that Respondents attempt to argue that the doctrine of laches should attach to this case, that
argument should be rejected. It is well established that the doctrine of laches is “generally inapplicable to
Board proceedings...” United Electrical Contractors Assn., 347 NLRB 1, 2-3 (2006), citing Roofing, Metal &
Heating Associates, 304 NLRB 155, 160 (1991). See also Artcraft Upholstering Co., 228 NLRB 462, 462
(1977) (“[i]t is well settled that a defense of laches does not lic against an agency of the United States
Government™).

5
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the complaint in this matter and the prosecution thereof by the validly appointed General
Counsel. The Board’s previous decision and order on these issues was properly reasoned and
based on well-established legal principles, and therefore should be re-issued.

Dated at Buffalo, New York, this 14% day of September, 2017.

Respectfully submitted,

/s/ Linda M. Leslie
Linda M. Leslie, Esq.
Counsel for the General Counsel
National Labor Relations Board
Region 3
130 S. Elmwood Ave., Ste. 630
Buffalo, NY 14202
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRD REGION

NEWARK ELECTRIC CORP.,
NEWARK ELECTRIC 2.0, INC.
AND COLACINO INDUSTRIES, INC.,
a single employer and/or alter egos

and Case 03-CA-088127
INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL 840

COMPLAINT AND NOTICE OF HEARING

This Complaint and Notice of Hearing, is based on a charge filed by International
Brotherhood of Electrical Workers, Local 840 (Union). It is issued pursuant to Section 10(b) of
the National Labor Relations Act, 29 U.S.C § 151 et seq. (Act) and Section 102.15 of the Rules
and Regulations of the National Labor Relations Board ( Board), and alleges that Newark
Electric Corp., (Respondent Newark Electric), Newark Electric 2.0, Inc. (Respondent Newark
2.0), and Colacino Industries, Inc. (Respondent Colacino) (collectively, Respondents) have
violated the Act as described below:

I
- (a) The original charge in this proceeding was filed by the Union on August 28, 2012,

and a copy was served by regular mail on Respondent Newark Electric and Respondent Colacino
on the same date.

b) The amended charge in this proceeding was filed by the Union on October 25,

2012, and a copy was served by regular mail on Respondent Newark Electric and Respondent

Colacino on October 26, 2012.
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(a) At all material times, Respondent Newark Electric, a corporation with an office
and place of business located in Newark, New York, has been an electrical contractor in the
construction industry.

(b) At all material times, Respondent Newark 2.0, a corporation with an office and
place of business located in Newark, New York, has been an electrical contractor in the
construction industry, and a provider of information-technology services.

©) At all material times, Respondent Colacino, a corporation with an office and place
of business located in Newark, New York, has been an electrical contractor in the construction
industry, and a provider of information-technology services.

(d) During the past twelve months, Respondents, in conducting their business
operations described above in paragraph Il(a), (b), and (c), purchased and received at their
Newark, New York facility, goods valued in excess of $50,000 from other enterprises located
within the State of New York, each of which other enterprises had received the goods directly
from points outside the State of New York.

I1I

(a) At all material times, Respondents have been affiliated business enterprises with
common officers, ownership, directors, management, and supervision; have administered a
common labor policy; have shared common premises and facilities; have provided services to
each other; have interchanged personnel with each other; have interrelated operations with
common insurance, purchasing and sales; and have held themselves out to the public as a single-

integrated business enterprise.

(b) At all material times, Respondents have had substantially identical management,

business purposes, operations, equipment, customers, supervision, and ownership.

2
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(©) About March 8, 2011, Respondent Newark 2.0 was established by Respondent

Colacino as a disguised continuation of Respondent Colacino.

(d) About mid- to late-June 2011, Respondent Newark Electric was utilized by
Respondent Colacino and Respondent Newark 2.0 as a disguised continuation of Respondent

Colacino and Respondent Newark 2.0.

(e) Based on the operations and conduct described above in paragraph 11I(a) through
(d), Respondents are, and have been at all material times, alter egos, and a single employer

within the meaning of the Act.
v

Based on the facts set forth above in paragraph II, Respondents have been employers
engaged in commerce within the meaning of Section 2(2), (6), and (7) of the Act.

v

I
At all material times, the Union has been a labor organization within the meaning of

[

Section 2(5) of the Act.
VI

At all material times, the following individuals held the positions set forth opposite their
respective names and have been supervisors of Respondents within the meaning of Section 2(11)

of the Act, and agents of Respondents within the meaning of Section 2(13) of the Act:

James Colacino - Owner, Chief Executive Officer, Respondent
Colacino; Owner, President, Respondent Newark
2.0

Richard Colacino -- Owner, Chief Executive Officer,

Respondent Newark Electric
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The following employees of Respondents (the Unit) constitute a unit appropriate for the
purposes of collective bargaining within the meaning of Section 9(b) of the Act:
All employees performing work, as set forth in Article II of the
January 1, 2011 to May 31, 2012 agreement between the Union
and the Finger Lakes, New York Chapter of NECA, and the June
1, 2012 to May 31, 2015 successor agreement between the Union
and the Finger Lakes, New York Chapter of NECA, within the
geographic area set forth in Article Il of the same agreements.
VIII
(a) The Finger Lakes, New York Chapter, NECA, Inc., of the National Electrical
Contractors Association (Association ) is composed of employers engaged in the building and
construction industry and exists for the purpose, infer alia, of representing its employer members
in negotiating and administering collective-bargaining agreements.
(b) About May 17, 2010, the Union entered into a collective-bargaining agreement.
with the Association, effective from January 1, 2011 to May 31, 2012 (2011 Agreement).

(c) About May 18, 2012, the Union entered into a collective-bargaining agreement

with the Association, effective from June 1, 2012 to May 31, 2015 (2012 Agreement).

IX
(@) About February 24, 2011, Respondent Newark Electric, an employer engaged in
the building and construction industry, by James Colacino, executed a letter of assent whereby it
agreed to be bound by the 2011 Agreement, and agreed to be bound to future agreements unless
timely notice was given.
(b) Since about March 8, 2011, Respondent Newark 2.0, an employer engaged in the

buildisig and construction industry, by its conduct, manifested an intent to be bound by the
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February 24, 2011 letter of assent, and the 2011 Agreement, and by its conduct, agreed to be
bound to future agreements unless timely notice was given.

(© By operation of the lénguage in the February 24, 2011 letter of assent,
Respondents are bound by the 2011 and 2012 Agreements.

(d) By entering into the letter of assent described above in paragraph [X(a) and by the
conduct described above in paragraph [X(b), Respondents recognized the Union as the exclusive
collective-bargaining representative of the Unit without regard to whether the Union’s majority
status had ever been established under Section 9(a) of the Act.

(e) At all material times, based on Section 9(a) of the Act, the Union has been the

limited exclusive collective-bargaining representative of the Unit.

(a) Since about Jﬁly 20, 2012, Respondents have refused to adhere to the 2012
Agreement. |

(b) The terms and conditions of employment described above in paragraph X(a) are
mandatory subjects for the purpose of collective bargaining.

(c) Respondents engaged in the conduct described above in paragraph X(a) without
“the Union’s consent.

X1

(a) About July 20, 2012, Respondent Colacino conditioned the employment of its
employee Anthony Blondell on working for a non-union company.

(b) By the conduct described above in paragraph XI(a) Respondents caused the

termination of their employee Anthony Blondell.
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(©) Respondents engaged in the conduct described above in paragraph XI(a) and (b)
because the named employee of Respondents formed, joined and assisted the Union and engaged.
in concerted activities, and to discourage employees from engaging in those activities.

XII

By the conduct described above in paragraph XI, Respondents have been discriminating
in regard to the hire or tenure or terms or conditions of employment of its employees, thereby
discouraging membership in a labor organization in violation of Section 8(a)(1) and (3) of the

Act.

XIII

By the conduct described above in paragraph X(a) and (c), Respondents have been failing
and refusing to bargain collectively and in good faith with the exclusive collective-bargaining
representative of its employees within the meaning of Section 8(d) of the Act in violation of
Section 8(a)(1) and (5) of the Act.

XIv
The unfair labor practices of Respondents described above affect commerce within the

meaning of Section 2(6) and (7) of the Act.

WHEREF ORE, as part of the remedy for the unfair labor practices alleged above in
paragraphs X, XI, XII, and XIII, the Acting General Counsel seeks an Order requiring
Respondents, inter alia, to:

Preserve and, within 14 days of a request, provide at the office
designated by the Board or its agents, a copy of all payroll records,
social security payment records, timecards, personnel records and
reports, and all other records, including an electronic copy of such
records if stored in electronic form, necessary to analyze the
amount of backpay or other monetary amounts due under the terms
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of such Order. If requested, the originals of such records shall be
provided to the Board or its agents in the same manner.

Reimburse the amounts equal to the difference in taxes owed upon
receipt of a lump-sum payment and taxes that would have been
owed had there been no discrimination or unfair labor practices.
[mmediately expunge from its files and records any reference that
Anthony Blondell was discharged for cause and prohibiting
Respondents from using the discharge against him in any way and
to notify Anthony Blondell in writing, that it has done so.

The Acting General Counsel further seeks, as part of the remedy for the allegations in
paragraphs X, XI, XII and XIII, that Respondents be required to submit the appropriate
documentation to the Social Security Administration so that when backpay is paid, it will be
allocated to the appropriate periods.

The Acting General Counsel further seeks all other relief as may be just and proper to

remedy the unfair labor practices alleged.

ANSWER REQUIREMENT

Respondents are notified that, pursuant to Sections 102.20 and 102.21 of the Board’s
Rules and Regulations, they must file an answer to the complaint. The answer must be received

by this office on or beforeJune 13, 2013 or postmarked on or before June 12, 2013 . Unless

filed electronically in a pdf format, Respondents should file an original and four copies of the
answer with fhis office and serve a copy of the answer on each of the other parties.

An apswer may be also filed electronically through the Agency’s website. To file
electronically, go to www.nlrb.gov, click on File Case Documents, enter the NLRB case
number and follow the detailed instructions. The responsibility for receipt and usability of the
answer rest exclusively on the sender. Unless notification of the Agency’s website informs users

that the Agency’s E-filing system is officially determined to be in technical failure because it is
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unable to receive documents for a continuous period of more than 2 hours, after 12:00 noon
(Eastern Time) on the due date for filing, a failure to timely file an answer will not be excused on
the basis that the transmission could not be accomplished because the Agency’s website was off-
line or unavailable for some other reason. The Board’s Rules and Regulations require tﬁat an
answer be signed by counsel of non-attorney representative for represented parties or by the party
if not represented. See Section 102.21. If the answer being filed electronically is a pdf document
containing the required signature, no paper copies the answer need to be transmitted to the
Regional Office. However, if the electronic version of an answer to a complaint is not a pdf file
containing the required signature, then E-filing rules require that such answer containing the
required signature continue to be submitted to the Regional Office by traditional means within
three (3) business days after the date of electronic filing. Service of the answer on each of the
other parties must be accomplished by means allowed under the Board’s Rules and Regulations.

The answer may not be filed by facsimile transmission. If no answer if filed, or of an answer is

untimely, the Board may find, pursuant to a Motion for Default Judgment, that the allegations in
the complaint are true.

NOTICE OF HEARING

PLEASE TAKE NOTICE THAT on August 26, 2013, at 1:00 p.m., at the National
Labor Relations Board, Niagara Center Building, Sixth Floor, 130 South Elmwood Avenue,
Buffalo, New York, and on consecutive days thereafter until concluded, a hearing will be held
before an administrative law judge of the National Labor Relations Board. At the hearing,
Respondents and any other party to this proceeding have the right to appear and present testimony

regarding the allegations in the complaint. The procedures to be followed at hearing are
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described in the attached Form NLRB-468. The procedure to request a postponement of the

hearing is described in the attached Form NLRB-4338.

DATED at Buffalo, New York, this 30" day of May, 2013.

@M& /O L“@ﬂ

RHONDA P. LEY, Regional Dir€ctor
National Labor Relations Board
Region 3

Niagara Center Building

130 South Elmwood Avenue, Suite 630
Buffalo, New York 14202
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
’ REGION 3

NEWARK ELECTRIC COR., NEWARK
ELECTRIC 2.0, INC. AND COLACINO
INDUSTRIES, INC., a single employer and /or alter

€gos Case 03-CA-088127

and

ITERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL 840

AFFIDAVIT OF SERVICE OF: Complaint and Notice of Hearing (with forms NLRB-
4338 and NLRB-4668 attached)

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on May 30, 2013, I served the above-entitled document(s) by certified or regular mail, as noted
below, upon the following persons, addressed to them at the following addresses:

JAMES COLACINO CERTIFIED MAIL,
NEWARK ELECTRICAL/COLACINO INDUSTRIES  7009-2828-0004-2440-9748
126 HARRISON ST RETURN RECEIPT REQUESTED

NEWARK, NY 14513-1233

EDWARD A. TREVVETT, ESQ. REGULAR MAIL
HARRIS BEACH LLC

99 GARNSEY RD

PITTSFORD, NY 14534-4565

DONALD D. OLIVER , ESQ. REGULAR MAIL
Blitman & King, LLP

443 N FRANKLIN ST

STE 300

SYRACUSE, NY 13204-5423

IBEW LOCAL 840 CERTIFIED MAIL
58 CASTLE ST 7009-2828-0004-2440-9731
PO BOXS851 RETURN RECEIPT REQUESTED

GENEVA, NY 14456-2621

May 30,2013 JULIO GONZALEZ, Designated Agent of
NLRB

Date _ Name

/S/JULIO GONZALEZ

Signature
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FORM NLRB 4338
(6-90)
UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

NOTICE
Case 03-CA-088127

The issuance of the notice of formal hearing in this case does not mean that the matter
cannot be disposed of by agreement of the parties. On the contrary, it is the policy of this office
to encourage voluntary adjustments. The examiner or attorney assigned to the case will be
pleased to receive and to act promptly upon your suggestions or comments to this end.

An agreement between the parties, approved by the Regional Director, would serve to
cancel the hearing. However, unless otherwise specifically ordered, the hearing will be held at
the date, hour, and place indicated. Postponements will not be granted unless good and
sufficient grounds are shown and the following requirements are met:

(1) The request must be in writing. An original and two copies must be filed with the
Regional Director when appropriate under 29 CFR 102.16(a) or with the Division of
Judges when appropriate under 29 CFR 102.16(b).

(2) Grounds must be set forth in detail,
(3) Alternative dates for any rescheduled hearing must be given;

(4) The positions of all other parties must be ascertained in advance by the requesting
party and set forth in the request; and

(5) Copies must be simultaneously served on all other parties (listed below), and that fact
must be noted on the request.

Except under the most extreme conditions, no request for postponement will be granted during
the three days immediately preceding the date of hearing.

JAMES COLACINO

NEWARK ELECTRICAL/COLACINO
-INDUSTRIES

126 HARRISON ST

NEWARK, NY 14513-1233

EDWARD A. TREVVETT, ESQ.
HARRIS BEACH LLC

99 GARNSEY RD

PITTSFORD, NY 14534-4565

DONALD D. OLIVER, ESQ.
Blitman & King, LLP

443 N FRANKLIN ST

STE 300

SYRACUSE, NY 13204-5423
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IBEW LOCAL 840

58 CASTLE ST

PO BOX851

GENEVA, NY 14456-2621
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Form NLRB-4668
(4-05)

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD
BEFORE THE NATIONAL LABOR RELATIONS BOARD
IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO
SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT

The hearing will be conducted by an administrative law judge of the National Labor Relations Board who will preside
at the hearing as an independent, impartial finder of the facts and applicable law whose decision in due time will be served on
the parties. The offices of the administrative law judges are located in Washington, DC; San Francisco, California; New York,
N.Y.; and Atlanta, Georgia.

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint request of the
parties, will conduct a "prehearing" conference, prior to or shortly after the opening of the hearing, to ensure that the issues are
sharp and clearcut; or the administrative law judge may independently conduct such a conference. The administrative law
judge will preside at such conference, but may, if the occasion arises, permit the parties to engage in private discussions. The
conference will not necessarily be recorded, but it may well be that the labors of the conference will be evinced in the ultimate
record, for example, in the form of statements of position, stipulations, and concessions. Except under unusual circumstances,
the administrative law judge conducting the prehearing conference will be the one who will conduct the hearing; and it is
expected that the formal hearing will commence or be resumed immediately upon completion of the prehearing conference. No
prejudice will result to any party unwilling to participate in or make stipulations or concessions during any prehearing
conference.

(This is not to be construed as preventing the parties from meeling earlier for similar purposes. To the contrary, the parties are
encouraged to meet prior to the time set for hearing in an effort to narrow the issues.)

Parties may be represented by an attorney or other representative and present evidence relevant to the issues. All
parties appearing before this hearing who have or whose witnesses have handicaps falling within the provisions of Section 504
of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and who in order to participate in this hearing need
appropriate auxiliary aids, as defined in 29 C.F.R. 100.603, should notify the Regional Director as soon as possible and request
the necessary assistance.

An official reporter will make the only official transcript of the proceedings, and all citations in briefs and arguments
must refer to the official record. The Board will not certify any transcript other than the official transcript for use in any court
litigation. Proposed corrections of the transcript should be submitted, either by way of stipulation or motion, to the
administrative law judge for approval.

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the official reporter
unless the administrative law judge specifically directs off-the-record discussion. In the event that any party wishes to make
off-the-record statements, a request to go off the record should be directed to the administrative law judge and not to the
official reporter.

Statements of reasons in support of motions and objections should be specific and concise. The administrative law
judge will allow an automatic exception to all adverse rulings and, upon appropriate order, an objection and exception will be
permitted to stand to an entire line of questioning.

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the administrative law
judge and other parties at the time the exhibits are offered in evidence. 1f a copy of any exhibit is not available at the time the
original is received, it will be the responsibility of the party offering such exhibit to submit the copy to the administrative law
Judge before the close of hearing, In the event such copy is not submitted, and the filing has not been waived by the
administrative law judge, any ruling receiving the exhibit may be rescinded and the exhibit rejected.

Any party shall be entitled, on request, to a reasonable period of time at the close of the hearing for oral argument, which shall
be included in the transeript of the hearing. In the absence of a request, the administrative law judge may ask for oral argument
if; at the close of the hearing, it is believed that such argument would be beneficial to the understanding of the contentions of
the parties and the factual issues involved.

(OVER)
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Form NLRB-4668
(4-05) Continued

In the discretion of the administrative law judge, any party may, on request made before the close of the hearing, file a
brief or proposed findings and conclusions, or both, with the administrative law judge who will fix the time for such filing. Any
such filing submitted shall be double-spaced on 8 1/2 by 11 inch paper.

Aitention of the parties is called to the following requirements laid down in Section 102.42 of the Board's Rules and
Regulations, with respect to the procedure to be followed before the proceeding is transferred to the Board: No request for an
extension of time within which to submit briefs or proposed findings to the administrative law judge will be considered unless
received by the Chief Administrative Law Judge in Washington, DC (or, in cases under the branch offices in San Francisco,
California; New York, New York; and Atlanta, Georgia, the Associate Chief Administrative Law Judge) at least 3 days prior to
the expiration of time fixed for the submission of such documents. Notice of request for such extension of time must be served
simultaneously on all other parties, and proof of such service furnished to the Chief Administrative Law Judge or the Associate
Chief Administrative Law Judge, as the case may be. A quicker response is assured if the moving party secures the positions
of the other patties and includes such in the request. All briefs or proposed findings filed with the administrative law judge
must be submitted in triplicate, and may be printed or otherwise legibly duplicated with service on the other parties.

In due course the administrative law judge will prepare and file with the Board a decision in this proceeding, and will
cause a copy thereof to be served on each of the parties. Upon filing of this decision, the Board will enter an order transferring
this case to itself, and will serve copies of that order, setting forth the date of such transfer, on all parties. At that point, the
administrative law judge's official connection with the case will cease.

The procedure to be followed before the Board from that point forward, with respect to the filing of exceptions to the
administrative law judge's decision, the submission of supporting briefs, requests for oral argument before the Board, and
related matters, is set forth in the Board's Rules and Regulations, particularly in Section 102.46 and following sections. A
summary of the more pertinent of these provisions will be served on the parties together with the order transferring the case to
the Board.

Adjustments or settlements consistent with the policies of the National Labor Relations Act reduce government
expenditures and promote amity in labor relations. If adjustment appears possible, the administrative law judge may suggest
discussions between the parties or, on request, will afford reasonable opportunity during the hearing for such discussions.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION THREE

NEWARK ELECTRIC CORP.,
NEWARK ELECTRIC 2.0, INC.

AND COLACINO INDUSTRIES., INC.,
a single employer and/or alter egos

and Case 3-CA-088127

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL 840

SECOND AMENDED ANSWER TO COMPLAINT

Colacino Industries, Inc., (referred to herein as “Respondent™), by its attorneys, Harris
Beach PLLC, for its Answer to the Complaint, states as follows:

1. Respondent admits the allegations contained in paragraphs I(a) and'I(b) of the
Complaint. | o

2. Respondent admits the allegations contained in paragraphs II(c), of the Complaint

and denies the allegations in paragraphs II(a), II(b), and II(d) of the Complaint.

3. Respondent denies the allegations contained in paragraph III of the Complaint,
4. Respondeqt denies the allegations contained in paragraph IV of the Complaint,
5. Respondent admits the allegations contained in paragraph V of the Complaint.
6. With respect to the allegations contained in paragraph VI of the Complaint,

Respondent states that the individuals listed below held, at material times, the title next to their
name:
(a) James Colacino — President and 100% owner of Colacino Industries

(Colacino);
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(b)  James Colacino - President and 100% owner of Newark Electric 2.0 (NE
2.0
(c)  Richard Colaciﬁo — President and 100% owner of Newark Electric
Corporation (NEC);
that during such émployment each was a supervisor and agent of the company listed in
parentheses within the meaning of the Act, and otherwise denies the remaining allegations
contained in this paragraph of the Complaint.

7. Respondent admits the allegations contained in paragraph VII of the Complaint.

8. Respondent denies knowledge and information sufficient to form a belief as to the
truth or falsity of the allegations in paragraph VIII of the Complaint and therefore denies those
allegations.

9. Respondent denies the allegations contained in paragraph IX of the Complaint,

10.  Respondent admits the allegations contained in paragraph X of the Complaint.

11. Respondenf denies the allegations contained inv paragraph XI of the Complaint,

12. Respondent denies the allegations contained in paragraph XII of the Complaint.

13. Respondent denies the allegations contained in paragraph XIIT of the Complaint,

14. Respondent denies the allegations contained in paragraph XIV of the Complaint.

15. Respondent denjes every remaining allegation of the Complaint not v heretofore
admitted, denied or otherwise controverted.

FIRST AFFIRMATIVE DEFENSE

16.  The Complaint must be dismissed as untimely.
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SECOND AFFIRMATIVE DEFENSE

17. The Complaint must be dismissed on the basis that the Letter of Assent — C
referenced in paragraph IX(a) of the Complaint was timely terminated by Newark Electric 2.0 in
June 2012, |

18.  During their negotiations regarding the possibility of signing Colacino Industries
to a Letter of Assent — C in place of Newark Electric 2.0 Mr. Colacino expressed concern to the
Union regarding the status of the existing Letter of Assent — C with Newark Electric 2.0. (Note:
at the time of these discussions in June/July 2011, Newark Electric 2.0 was still within the initial
180 day period when its Letter of Assent — C could not be terminated by Mr. Colacino.)

19.  The Union’s Business. Agent, Mike Davis, promised Mr. Colacino that if Mr.
Colacino were to sign Colacino Indus&ies to a Letter of Assent — C with the Union, Mr. Davis
would redate the Letter of Assent — C for Newark Electric 2.0 so ihat the two letters of assent
would be effective on the same date and essentially run together, even though the plan was to
have Newark Electric 2.0 become an empty shell (in fact the paperwérk to dissolve Newark
Electric 2.0 had already been filed with New York State).

20.  Based and conditioned on Mr. Davis’ guarantee that he would redate the Letter of
Assent — C for Newark Electric 2.0 Mr. Colacino agreed to sign Colacino Industriesvto a Létter
of Assent — C with the Union.

21.  Mr. Colacino thereafter timely terminated the Colacino Letter of Assent — C on
April 12, 2012, and the Newark Electric 2.0 Letter of Assent — C in June 2012.

THIRD AFFIRMATIVE DEFENSE |
22.  The Letter of Assent — C referenced in paragraph IX(a) of the Complaint is void

based on the doctrine of fraud in the inducement.
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FOURTH AFFIRMATIVE DEFENSE

23.  The Letter of Assent - C referenced in paragraph IX(a) of the Complaint is void

based on thé doctrine of fraud in the execution.
FIFTH AFFIRMATIVE DEFENSE
24.  The Complaint must be dismissed on the basis of the doctrine of unclean hands.
SIXTH AFFIRMATIVE DEFENSE

25.  The Complaint must be dismissed on the basis of the doctrine of equitable

estoppel.
SEVENTH AFFIRMATIVE DEFENSE

26.  The Complaint rﬁust be dismissed on -the basis of the doctrine of

misrepresentation and detrimental reliance.
EIGHTH AFFIRMATIVE DEFENSE

27. The Complaint must be dismissed on the basis that the Acting General Counsel
was not validly appointed under the Federal Vacancies Reform Act at the time this Complaint
was issued, and therefore the Acting General Counsel lacked legal authority to either initiate
llégal action or delegate the authority to initiate legal action to the Regional Director.
Accordingly‘ the Complaint which was invalidly injtiafed on behalf of the Acting General
Counsel must be dismissed as a matter of law.

WHEREFORE, Respondents request that the Complaint be dismissed and that
" Respondents have such other and further relief as the Administrative Law Judge and/or the

National Labor Relations Board may deem appropriate.
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Dated: August 23,2013 _ P
Pittsford, New York HARRIS ?A’C’H PLLC

DO [t
Edward A. Trevvett QL//
Attorneys for Respondents
99 Gamsey Road
Pittsford, New York 14534

- Telephone: (585) 419-8800
Facsimile: (585) 419-8817

TO:

Rhonda P. Ley

Regional Director

National Labor Relations Board, Region 3
Niagara Center Building

130 S. Elmwood Avenue, Suite 630
Buffalo, New York 14202-2387

Donald D. Oliver, Esq.

Counsel for International Brotherhood of Elecirical Workers, Local 840
Blitman & King, LLP
"443 N Franklin Street

Suite 300

Syracuse, New York 13204-5423

Claire T. Sellers, Esq.
Counsel for the Acting General Counsel
Via Fascimile (716) 551-4972
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION THREE

NEWARK ELECTRIC CORP,,
NEWARK ELECTRIC 2.0, INC.

AND COLACINO INDUSTRIES., INC.,
a single employer and/or alter egos

and : Case 3-CA-088127

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL 840

CERTIFICATE OF SERVICE

I, EDWARD A. TREVVETT, one of the attorneys for Respondents, hereby certify that I
caused a true and complete copy of the foregoing Answer to Complaint to be served, by causing
same to be enclosed properly and securely in a sealed wrapper to be delivered via Federal
Express on the 23rd day of August, 2013, from the office of Harris Beach PLLC to:

Donald D. Oliver, Esq.

Counsel for International Brotherhood of Electrical Workers, Local 840
Blitman & King, LLP

443 N Franklin Street

Suite 300

Syracuse, New York 13204-5423

Edward A. Trévvett

5
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NEWARK ELECTIIC 2.0, INC.,
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BEFORE THE

NATIONAL LABOR RELATIONS BOARD

Ir the Matter of:

NEWARK ELECTRIC CORP., NEWARK
ELECTRIC 2.0, INC., and
COLACING INDUSTRIES, INC.,

Case No. 03-CA-088127

Employer,
And

International Brotherhood of
Electrical Workers
Local 840

Respondent .

The above-ertitled matter came on for trial pursuant to
Notice, befors KENNETH CHU, Admiristrative Tew Judge, at Lie
National Tabor Relations Board, Niagara Center Building, Suitc
630, 130 couth Elmwood Avenue, Buffalc, New York on Monday,

August 26, 2013, a= 10:00 a.m.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660
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(’> 1 EXHIBITS (r\> 1 Exhibits
./
2 EXHIBIT NUMBER IDENTIFIED RECEIVED 2  EXHIBIT NUMBER IDENTIFIED RECEIVED
3 3
4 General Counsel's: 1c 1
4 Genera. ounsel's:
5 1 19 o8
5 {continued)
6 GC-Z thru GC-5 20 78 . acra 125 13
7 GC-6 22 28
‘ 7 GC-25 126 131
8 GC-7 23 28
8 Respondent's:
9  GC-8 27 28
9 R-1 12 12
10 GC-9 28 28
10
11 Ge-1c 31 38
12 GC-11 35 28
13 GC-12 36 38
14 Ge-13 11 43 i
O O
15 GC-14 42 43
16 GC-15 42 43
17  GC-16 49 52
18 GC-17 52 52
13 GC-18 51 --
20 GC-19 57 €0
21 GC-20 127 115
22 GC-21 108 115
23 GC-22 115 115
24 GC-23 117 120
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6 7
1 e . X
(\ EROCEEDINGS (\ 3 1 termination of an employee for allegedly engaging in concerted
-
2 (T4 Noted: 10:00 a.m.) 2 activities. As I understand from Ms. Ssllers there’s an amended
3 JUDGE CHU: On the record. This is August 26, 2013. My 3 answer which will be reproduced and then submitted al a later
4 name is Kenneth Chi. 1'm the presiding administrative law judge 4 time.
5 Are there any cutstarding issues w-th subpoena or any

5 in this matter of Newark Electric Company, Corporation, I'm

?
6 sorry, Newarx Elcctric 2.0, Inc. and Colacine Industries, Tac., & other matters before we ¢o any further?

7 and Inzerrational Brotherhcod of Electrical Workers, Loca’ 84C, 7 MS. SELLERS: There are no oubpoena issues. I just ask

8 case number is 3-CR-088127. 8 that Ycur Honor take official rotice of a prior decision. It’s

s BeZore we proceed any further, let me have the ppearances 9 a 2006 WL 2737 247 involving the same Respondent Colacino

10 of the parties for the reccrd. Ard I’11 start on my left, 10 TInduslries in an adverse credibi’ity findirg against the same

11 please state for the record your name. 11 company.

12 MR. DAVIS: My name is Michael Davis. I‘'m representing 12 JUDGE CHU:  Well, I‘1ll take a look at the docision but,
13 the International Brotheraood of Eleclric Workers, Local 840. 13 you kaow, any adverse inference finding may not be relevant in
() 02 JUDGE CHU: Thank you. ( ) 14  this prcceeding but I/11 take a look at that dscision.
15 MS. SELLERS: Claire T. Sellers, counsel for the Actirg s . MS. SELLERS: I understand.
16 JUDGE CHJ: Are there any stipulations that the parties

i6 Generzl Counsel.

17 JUDGE CEU: Thank you. Go aacad. 17 hac agreed upen?

18 MR. TREVVETT: Edward Il. Trevvett, Harris Beach PLLC, 18 MS. SELLERS: We'’ve agreed, and correct me if T misstate,

18  attorney for the Respondent Colacino Industries. 19  to stipulate that two of the companies alleged in complaint,

20 JUDGE CHU: Sir. 20 Colecino Industries and Newark Electric, Cclacino Industries,

21 MR. COTACINO: James Colac:ino, I'm the pres-dent of i 21 Incorporated and Newark ElecLric 2.0 are a single Employer alter

22 Colacino Incdustries. 22 ego for the purposes of this hearing only.

23 JUDGE CHU: Thank you. The issue as I see it before ne is 23 MR. IREVVETT: That is correct, Your Honor.

24 what’s in the complaint, allegedly the fa’'lure of the Respondent 24 MS. SELLERS: And Respondent alsc agreed we've stipulated

25  to adhere to respeclive bargaining agreement, and the 25 that tho Board under the Act has jurisdiction under, has

PR
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\J) BURKE COURT REPORTING, LLC ! \’) BURKE COURT REPORTING, LLC
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O

»,

)

11

12

13

14

19
20
21
22
23
24

25

16
17
18
19
20
21
22
23
24

25

Case 18-2784, Document 37-1

jurisdiction over Colacinc Induslriss, “nsorporated.

MR. TREVVEIT: Judge, again subject to my 8 affirmative
defense and a motion to pe made on that, the jurisdiction gocs
to the 50 thousand dellar zmount so —-

MS. SELLERS: Ycs.
MR. TREVVETT: -- that’s, that’s the exlenl of the
stipulation, Judge.

JUDGE CHU: And thrat’s only Colacino?

MR, TREVV<I'l': Correct, Judge,

CUDGE CRU: 2Any other stips? Not at tais time right?
MS. SELLERS: None.
JUDGE CHU: Thank you. SZnge there aze no other

preliminary mallers let’s proceed with the trial. Does the
Acting General Counsel have an opening statementz?

MS. SELLERS: Yes, I do
JUDGE CHU: Go ahead.
MS. SELLERB: Your Honor, tais case is about three
companies, Newark Electric, Newark ElecLric 2.0, and Golacino
Industries, Lhal are single Employe~ alter ego. The evicence
shows Respondent repudiated Section 8(f), and Section B(E
agreement for Newarx Electric, followed by Cclacinc Industries
signed letters of assent abeut five months apar: finding
themselves to same master collective bargaining agreement, and
thea Respondenl cnly Limely termirated its assent with respect

to Colacino Industries.

BURKE COURT REPORTING, ~T.C
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 592-0660

10
to terminate tne agreement. It did so succcssfully.

Five, becausc Newark Electric and Colacino Industries are
a single Employer or alter ego under. zhe Act, Coldcino
“ndustries is still bound Lo the terns cf the collect”ve
bargaining relationship between Vewark Electric and Local 840.

And six, when the representazive of these companies, Jim
Colacino, decidad to shirk his collcctive bargaining
responsibilities ke laid off Anthory Blondell under false
pretenses because he knew Blondell would nol forfeit his Union
membership,

Now, Raspondent will try to muddy the waters in this case
by saying that Newark Electric is all but a defunct company.
However, the evidence will show that Newark Electric is alive
and well as the face of Colacinc Industries. Respondent may
also argue that the letter of assent as slgned on February 2011
was dn agrzement between Newark Electric 2.0 and —he Union, but
the document speaks otherwise.

Finally, Respondent may testify they had an agrecmen: with
the Union to redatc the origiral lctter of assent between Newark
Electric and the Union, but General Counsel will show Lhere is
no evidence of any such agreemenl. The evidence speaks for
itself. WNewark Electric is sti11 bound to its collective
bargaining relationship that Local 840 ard as a single Employer
alter ego Colacino Industries and Newark El_ectric 2.0 are bound

to. Thank you.

BURKE COURT REPORTING, LLC
1044 Reule 23 North, Suite 316
Wayne, New Jersey 07470
{973} 692-0660
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Newarx Electric, Newark Rlectric 2.9 and Colacinc
Industries are one company, a single Empleyer. And under the
Act when one entity of a single Employcr alter ego is member to
a collective bargaining agreement all Zhe entities of thal
single Employer alter ego are members of Lhe CGRA. Thus, it
does not matter thal Colacino Industries tinely terminated its
assent.

In enly matters that Newark Electric is still bound to the
letter of assent with MEBA, the multi-Employer bargairing
association and Locel 340, and as such so is Newark Eleczric 2.0
and Colacino Industries. So, all may not sppear over the next
few days Lhal this case is simple, it is the, the facts of this
case are.

One, Newark Elesctric by its representative, Jim Colacino,
signed a letter of asscnt thercby forming a collective
bargaining relationship with Local 840 on February 24, 2011.

Two, Newark Electric had from Bugust 24, 2311 until
Januvary 24, 2012 to provide Zocal 340 and MEBA, the multi-
employer bavgaining zssociation, with notice zhat it wished to
terminate the agreement. It did not do that.

Three, Colacino Industries signed a letter of assanl
thereby forming a collective bargaining relalionsh_p with Tocal
840 on July 20, 2011.

2012 until

Four, Colacino Irdustries had frem January 20,

June 20, 2012 to provide Local 640 and MZB2Z with notice it was

BURKE COURT REPORTING, LLC
1044 Route 23 Nor:th, Suite 316
Wayne, New Jersey 07470
{973) 6€92-0660
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JUDGE CHJ: Thank you. Mr. Trevvett, dc you have an
opening staterment for thc Respondent?

MR. TRLEVVETT: I do, Judge. Prior to I also have a moticn
to dismiss “hat I would like Lo present.

JUDGE CHU: Go ahead.

MR. THEVVELT: ‘hank you, Judge. The Respoadent is moving

to dismiss the comolaint in its entircty. The basis for the
motion is that the acting General Counsel was not validly
appointec under the Federal Vacancies Reform Act or any other
act. Sluce Lhe acting General Counsal was not validly appointed
the acting General Ccunsel lacked the legal autnority to either
initiate z legal action or delegate that authority to the
regional director in this casec.

Accordingly we believe &s a matter of law there is nol a
veil of legal complaint before you and request Lhat you d*smiss
the case. o support of the motion I would re®er you to a very
recent cast on this point that 1, if I may hand it to you,
Judge?

JUDGE CHU: I thirk I'm aware oZf thkat case, Do you want
to subnit that as an exhibit?

MR. TREVVETT: I[L you’re aware of it and would take
judicial notice of it T don’t need =o submit. They have a ccpy
of it. Let me do that.
JUDGE CHU: 1’1l make it as part of the record.
ME. TREVVETT: I'm giving one to General Counsel.

BURKE COURT REPORTING, LLC
1044 Roule 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660
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JUDGE CHU: Let’s mark that as Respondert Exhibit One.
(Respondent Exhibit One identified and received)
JUDGE CHJ: Anything clse on the motion?
MR. TREVVETT: Nothing on that motion.

JUDGE CHU: All righL. I'11 reserve judgment on thre
aclion to dismiss and we’11 proceed with this preceedirg at this
time. And if thers is a ruling on the jurisdictional dismissal
motion I’'1_ make that part of my decision.

MR, TREVVETT: Okey, Judge.
JUOGE CHU: All right.
MR. TREVVETT: May I procesd w:th my opening?
JUDGE CHU: Go ahead.

MR, LTREVVSL I think Genersl Counscl and

:  Thank ycu.
yourself, Judge, had hit really on a couplc of issues that need
to be docided in this case, does the Colacino Industries have
any legal obligations to the IBEW Local 840 by virlue of letter
of assent thal were signed between, that ware entered into. And
the other issue is did Colacino violate the act by layirg off
Anthony Blondell on July 2C* cf 2012,

I think the, well wec're going to have esvidence, we’1l
have, hearing evidence about Mr. Davis who is the business agent
for Local €40, his efforts to sign Colacino Industries, and
you’ll hear that history. Yon’ 11l hear histcry that Mr. Colacino
himself actually created a corporation, Newark Electric 2.0, in

order to enter into a relationship with Local 840 under this

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 3.6
Wayne, New Jersey 07470
(973} 692-0660
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Colacino Industrics itgelf signing on=o the letter of assent

And you’ll see, you’’l hear evidence that the leller of
assert bstween Cclaclnc Znduslries was in fact validly
terminated. And the who e issue quite frankly is a
representation by Mr. Davis that at the time Mr. Colacino
en-ered into the second letter of essent with his company
Colacino Incustries Mr. Davis said he hac re-dated the firsl one
that went tec Newark Electric, so they bolh can [ron Lhe same
date for business purposes, that date neing quly 20, 2011.

And the whole theory is from our perspective, Judge, is if
that’s true then in fact Mr. Colacino legitimately cpted out of
both letters of assent, both for his own compary Colacino
Industries, and tke other corwrpany Newark Electric 2.0.

With -espect to Mr. Blondell the evidence ls going to
show, @nd we’’l have witnesses to testify that there was no
cdiscriminatory rermination here. in fact, Mr. Blondell had
asked for, asked to be laid cff for reascns of his cwn. And,
and further we will hcar cvidence that actually a few weeks
kefore that layoff he hed actually been validly terminaled bul
then brought back to work afler Lhet termination.

80, you’re not going to have any evidence of motive
becaise quite Zrankly if Mr. Colacino had wanted to get rid of
Mr, 3lcndell he had a perfect rcason for doing so. He did

terminate him Zor misconduct but then after meeting with Mc.

Blondell and Mr. Davis elected to reinstale him to his

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660
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Zetter of assent.

And you’ll see a copy of the letter of assent at somc
point as an exhibit. Basically it has threce paragraphs. It
says, your first paragraph says, numbered paragrapa says you
can't get out for the first 160 days. There was a six morth
trial period. Sscond paragraph prevides for termination if the
Employer does not azgres to continue the relationship.

Anc the third paragraph similarly has a provision for
discontinuing a relationship after a one year period at the end
of whatever the current MECA agreement is.

You're going to hear eviderce Lhat Neswark Electric 2.0 was
the entity Lhal, well, there are three entitiss, Judge. Newark
Electric Corporation is basically, it still is tenzatively in
existence but it hasn’t done business in over 10 ycars. And
it’s not owned by my client. He has no owrership interest. He
has no, any kind of auchcrity to bind anytking.

And so that first letter of assent that you see, Newark

Electric really should have been Newark Electric 2.J. Newark

Electric Corpcratior has never had anything to do with 2
relationship. So, you’'ll see Newark Electric 2.0 entering the
relationship con Fobruary of 2011, tried it for a couple of
months, was nct working out for busiress reasons.

And you’ll hear eviderce that Mr. Colacino and Mr. Davis

basically talked abeut stopping that relationship and start

bargainirg employees back over to Colacino Industrics znd

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 6€92-0660

employment up until the point that Mr. Blcndell asked to ke laid
off. 8o, we think that’s what the cvidence is going to show
Thank you for your time.

JUCGE CIU:  Thark you, counsel. Are you -eady to procsed
with the first wilness?

M3. SFLLFRS: Yes.

JUDGE CHU:  Come on up to the sesat, pleasc. Before you
sit down raise your right hand.
Wherecupen,

MICHAEL L. DAVIS

Having been first duly sworn, was called as a witness and
testified as follows:

JUDGE CHJ: Have a seat. BAcain, state for the record your
full name.

THE WITNZSS: Michael L. Davis.
JUDGE CHU: Thank you. Ms. Sellers, your witness

DIRECT EXAMINATION
BY MS. SFLLERS:
0 Mr. Davis, wha: is your current cmp’oyment?
A International Brctherhood of Electric Workers Local 840,

Geneva, New York.

o] And whal is your position?

A I'm the business manager.

0 4nd hew long have you held that pesiticn?
a Since July of 2011.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suile 316
Wayne, New Jersey 07470
(973) 692-0660
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(o} And as business manager what are your duties?

A To gain work, enforce the collective barcaining agreement,
actually I'm the financial secretasy and also oversee the [Lunds
of the local Union.

o) And did you hold any pesttior with Tocal 840 before you

were the business manager?

A Yes, I was the organizer/membership development

Q And what ycars were you an organizer?

A I'rom May of 2005 to July of 2011.

Q And as an organizer whal were your ducies?

A To increase membership znd try and convert Union non-

contractors to Lnion contractors.
MS. SELLERS: Can vwe go off the record for a minute?

cUDGE CHU: OfZ the rscord, please.
(Whexeupon, a brief recess was taken)

JUDGE CHU: Back con Lhe record after the acting General
Counsel went through he~ exhibits. There's a motion or request
by the Respondent counsel for a sequestration order, There's no
oppcsition to that.

2And T con't rave a problem with that, so. The
sequestration order means that we're going Lo zeqguest that ycu
step out and do not discuss your knowledge of this case with
anybody in this proceeding or any other participants in this
proceeding, or members or the employee or tre Union, basically

don't discuss ycur testimony or your knowledge of this matter.

BURKE COURT REPORTING, LLC
1044 Route 23 Norta, Suile 316
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sunmarizing for us what a work, that work preservation class
says?
A There's a lot of verbiage that comes out to a coalraclor

cannot subcontract to another entizy in the Unior contractor.
Q Oxay, thank you. Now, how does ar Emplayer come to be a
party to this collect’ve bargairing agreement?

A They sign a letter of assent. It's generally two
different letters of assent that are used, letzer of Assent A,
and a lctter of assent C. Letter of Assent A is someone who has
oeen a Urion centractor priorz, understands the ccllective
bargalning agreement and has no problem with -=.

A letrter of Assent C is one that's set forth for scmcbody
who has not been a Union contractor prior ard wishes to try our
collective bargaining agrcement out and see how it works for
them.,

CUDGE CHU: So, the only difference with a letter of
assent C ls Lhe, about privilege?
THR WTTNESS: Yes.
JUDGE CHU: And that's usually witk your Employers?

THE WITNESS: Yes, Zt's with Emplovers.

JUDGE ClU:  Well, no- new employees bul enployees that are
doing --

THE WITNF: They’ve never heen ir ths collective
bargaining. It gives them the ability to at least a six month

time period where they'rc surc they're going to be in so they

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suile 316
Wwayne, New Jersey 07470
{973) 692 0660
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Ms. Sellers, there's a place for kim. RAll right, lect's
resume examination, please.
BY MS. SELLERS:
Q M2. Davis, who does Lccal 840 represenl?
A ElecLricians, and the five counties there, Ontario,
Seneka, Yates, Cayugz, ancd Ononcaga, parts therect not whole
tewns but parts thereoZ.
Q And does Local 840 have a collective bargaining agreement

with Employers or multiemployer association?
A Yeah, a maltiemployer association is MEBA, a federal

regulation chapter 8.

Q I show you what is marked as GC-1, do you zeccgnize this
document?

A Yeanh, that's our inside construction agreement which was
in January 2011 and May 31, 2012.

0 And that's going Lo conslilule Exhibiz Two, dc you
recegnize that document?

A Yes, that's our current -nsice construction agreemsnt but
not to be done until May 31, 2015.

Q Thank you. Would you mind lcoking in the most recent,

iz's identical, but in <he most recent agreemenl in ssction

2.06, and Lhere's what is lis-ed as the work preservaticn

paragraph?
A Yes.
Q 2nd it actaally makes up three paragraphs, wotld you mind

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suile 316
Wayne, New Jersey 07470
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can see what, what operatirg as a Union coatractor would be
like. And then they have, whal, & five month window where they

can get cut, and then it converts to a letter of assent A if

they're not.

BY MS. SELLERS:
Q I'm pretty sure you just answered my question. So, how do
you get —-
CUDGE CHU: 1I'm serry.
BY MS. SRTTERS:
Q ~- L'm reterring you tc General Counsel Exhibit Three.

JUDGE CHU: Yes, you marked it alrcady but General Counsel
Exhibit One s usually the complaint ard the answer and Lhe
amended answer.
(General Counsel Exhibit One identified)
MR. TREVVRETT:

Could we, I would agree it that just we

mark these two through tive and leave one wvacant for zhat when
that comes up, if that will make life casier.
JUDGE CHU: So, yes, we need to just remark everything.
Are you going to intrcduce GC-1, which is Lhe complaint and the
amended answer, during a recess or something, right?

ME. SELLERS: Yes.

JUDGE CEU: OCkay. So, why don't we remark thc CBA Januazy
1, 2011 through May 31, 2012 as GC Exhib:t Two.
M5. SELLERS: Okay.

JUDGE CEU: 2nd then accordingly, the second CRA as ‘lhree,

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973} 692-0660




C

@

7N

P,

10

11

12

14
15
16
17

18

20
21
22
23
24

25

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Case 18-2784, Document 37-1@12019, 2484948, Page76 of 130

the letter of Assent A as four, and letter of Assent C is Five,
okay.

General Counsel Exhibits Two through Five identified)

MS. SELLERS: Yes, thank you, I'm sorry akout thal.
JUDGE CEU: All right, please con_inue.
BY MS. SZILLERS:
Q T've handed to you what is now marked as General Counscl

Exhibit Four and Five, the letter of Assent A and lctter of

Assent C.
A Yes.
Q And you went inlo Lkis scmewhat how do you get out, how

does cne cancel their relationship undsr the letter ot Assent A,
how dces an Employer do that?

A They have to, it says right in therce the local Union
rotify them 150 dcys prior tc the end of the current anaiversary

date.

] Anc we turn Lo Lhe letter of Assent C how, what, how
may an Employer rerminate a letter of Assent (7
B That he has to, he has to do the, stay in for six months
and then after that six months hc would have to give one monta
notice prior to terminating any agreement.
[o] And up until tke --
A Up until one year’s time. He's bound to same as a letter
of assent ne would be.

JUCGE CHU: I'm sorry, what happcned afzér one gets bound?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660
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assert signed?
A Yes.
Q What Lype of lel_er o assent?
A A letter of Assent C.
Q And what company dic Jim Celacino, James Cclacino agree to
sign a letter of Assent C for?
A Newarx Electric.

Do you recegnize this documenl?
A Yes, it's a letter cf Assent .

(General Counsel's GC-6 identitied)

Q For what compary?
A Fox Local 840.
Q Now, there ssems to be blanks that were filled in wilh
typed information, who fillsd those in?
2 Our secretary, Phyllis, fil ed them in.
Q And how cdid your secretary know to till them in?
A I got the Information Irom Vicky Bliss Zrom Newark
Flectric.
C And who is, Vicky Bliss is who at Newark Electric, what's
her position?
A I think she's the receptionist/hookkeeper.
Q So, where it says name of firm Newark Electric and Zcdcral

Emp_oyer identification number 16-112782, that was inforzmation
you got from Vicky Bliss at Newark Electric.

A That's correct.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jerscy 07470
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THE WITNESS: That he did, hc becomes bound. It's exactly
the same as the letter of Asseat A, and then they have to wail
and do the 150 days notice.

JUDGE CHU: Thank you.

RY MS. SELLERS:

Q Do you know Richard Colaczno?
A Yes.

o} I'ow do you know him?

A Through my vis_Ls Lo Newark Electric.

Q End you know James Colacino?

A Yes.

Q And how do you kncw him?

kS Through nmy visits at Newark Electric.

0 Did there come a time when you were trying to sign a

letter ol assenl wilh Newark Electric?
Yes.

ard who were you dealing with during that time?

A

Q

A I dealt with Jim.
Q Jin Colacino.

A Jim Colacino.

Q and when was that time period that you're txyirg to get a
letter of assent signed?

L Oh, I startec in 2006 and it went, and it actually tcok
place in February 2011.

Q And so, February 2011, you were able to gel a lelter of

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316

Wayne, New Jersey 07470
(973) 692-0660
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Q Now, it eppears on here that Mr. Colacino as _n James
Colacino signed fcr Newark Electric as CEO.
A Yes.
0 Do you krow why he signed as opposed to his father Rictard
Colaciro?
A In a’l my dealings he acted as the CEO presidenL. And I

ectually from when ve exchanged cards that's what it said on “he

card.
0 You mean business card?
P2y Yes.

JUDGE CHU: Were you involved in this negotiation and
signing this document?
THE WITNESS: I was involved in the signing, ves. We had
a, -t was actually in the evening.
JUDGE CHU: And who is the business manager that's noted
or. the signature?
THE WITNEES: At that time it was our business manager who
was Clark Culver.
JUDGE CHU: What was your position?

THF. WTITVFSS: I was the organizer. L was the organizer at

that time.

JUDGE CHU: Thank you. Continue, please.
BY MS. SELLERS:
Q This is General Counsel’s Exhibit Seven.

(General Counsel Exhibit Seven identified)

BURKE COURT REPCRTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660
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Q Is this the business card you're reZcrring to?
A Yes.
Q And is this the business cerd zhat Mr. Cames Colacino gave

you in your dealings prior Lo signing the letter of Assent C for

Newark Electric?

A Yes.

Q Was Richard Colacino prescent at the sigring?

n Yes, he was.

o) Who else was present?

A Richard Colacino was present. A gentleman named Tony and

I don'f know Tony’s last name. L always just called him Tony.

James, myselft, Clark Culver and Frank Muia was therc and a state

organizer rep for the I3EW.

Q Ind —-

A Oh, excuse me which one did I repeat? Frank Muza. Muia,
M-U-I-A, he's cur state organizing representative.

Q And where did the signing of this letter of BAssent take
place?

A Conference room in Newark Electric.

Q 2nd when was this agair?

A This wes in Lhe evening. We all met after hours.

Q How dc you remember this?

a L remember it becazuse we were trying to see if we could

sign a letter of Assent A in Junc, decided he wanted to do a C

and we went outside. They went outside and got thaz and thesre

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
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A Yes, they were.
Q Were they members of a Union?
A No, they were not.
o) Were any agreements made be-ween a Urion and Mr. Colacino
regarding Mr. Patterson and Mr. Bebernitz?
A Yeah, the agreement was that with all contractors that we
would sign is that they Zinish the work that they had already
started uncer their current pay rate so as not to ceuse the
company any harm, because it does change their pay rates with
the health care and things.
0 Ard would zhey, would those members eventually become
memders of the Union?
I Ycs.  Yes, they would, thev've got a thousand, thousand
hour probationary period that they have to do, and then they
would eventually, and then they become members, correct.
Q And is that the standard?
A That's standard procedure.
Q Did Mr. Colacino make any request as part of signing the
letter of Assent C?
A He wished to have Tony Blondell as an emplovee.
Q Did Mr. Blondell go to work for Mr. Colacino?
n Yes, ha did.
Q And did Newark Electric begin to make contributions as is

required under the contract?

A Yes, they did.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
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was six copies we had to sign, so hc signed off six copies. And
afterwards we were all actually pretty excited about Llhe idea
anc went out tc dinner alterwards.

o} Now, looxing back at that document, General Counsel
FExhibit six, I already had you explain, but there's a stamp on

it. Was that stamp there zt the time thess documcnts were

sigred?

A No, there wes not.

Q Okay. And hLow does that stamp that came to be on tke
document.?

A ilt's procedure atter a contractor is signed to a lctter of

Assent and they are mailed to our internaticnal, all six cooies,

and they approve them, that's your approval stamp.

Q And then would a copy heve been provided Lo Mr. Colacino? i
A I'm ol sure what happens after that.
Q Okay. Now, the time thzt -his letter of Assent C was

signed were there employess working at Newark Electric?

2 Thers were employees working.

o) Do you recall how many or who the employees were —hat were
working at Newark Electric?

A All I know that Mike Bebe~nitz was there. Mark Patterson
{ph) was there. And those were the two main electricians that
they had at that time.

Q And were they perforiming what would now be considered

bargaining unit work?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suits 316

Wayne, New Jersey 07470
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¢} Did anyone else in Newark Electric?
A Several differert occasions we had produced manpcwer for
Rewark Eleclric, yeah,
Q T've just handecd you what's marked General Counsel Exhibit

8. (Can you identity these?
(General Counsel Exhibit 8 identified)
A Yes, these are referral tsrmination notices that ere sent

out to employees. BAnd they're seunl oul so Lhe, @nd send back —o
us whetker or no: the employees nead mora training or whether or
not —hey're eligible for rehire. It's alsc usad in cases for
unemployment so —hey know that they're not emplcyed arymore.
This is our basic resferral termiration notice so we know
whether or not they, what, what needs to be done with Lhal
Scoll Barra were 2011 and 2012,

{ph),

erployee. It's Joseph Chomsky,

and I remember Roger Mahcney (ph), Teslia Rarnett and Ray

Wiggins (ph), they were cut, sent out for a bigger up over at
what used to be Sara Coventry, so.

o Did you receive any complaints from Respondent about any
of these employees?

A Noae.

[o] nid yon receive contributicns from the Employex tor each
of these employees?
A Yes, we did. I need to speak up? )

Q Do you recognize what's been marked as General Counsel

Sxhibit 9?2

BURXE COURT REPORTING, LLC
104¢ Route 23 North, Suite 316
Wayne, New Jerscy 07470
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(General Counsel Exhibit 9 identified)
A That appears to be the payroll reperts for Newark
Zlcctric. This is what generates, sent back to our office that

shcws breakdown of payment for benefils.

o Who do you receive that from?

A We receive that from Newarg Electric.

Q Okay.

A From my, all our contractors actually.

Q But this one is from Newark Flectric.

A Corract.

Q Okay. I'd like fo turn your attention to July 2011.

JUDGE CHU: Are you tinished with the exhibits?

MS. SELLERS: VYes,
JUDGZ CHU: Do you want to move them?

MS. SELLLR3: Oh, yes, thank you., I'd like .0 mova

General Counsel’s Exhibits Z through 9 into evideance.
JUDGE CHU: Do you have any objecticn to the decuments?
ME. TREVVETL: Can I have just a minute to look at a
couple of them?
JUDCE CEU: Yes.
MR. TREVVETT: Thark you. Your Honcr, no objaction to the
edmission of these exhibits Genaral Counsel Two through Nine.
JUDGE CHU: All right, as marked I admit is as par:z of thc
record.

{General Counsel Exhibits 2 thru 9 received)

BURKE CCURT REPORTING, LLC
1044 Route 23 Nourth, Suite 316

Wayne, New Jersey 07470
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under _etter of Assent A?
A Yes, absolutely.
Q But you checked with, but Mr. Colacino --
A Well --
Q ~~ rsquested a letter of Assent C?
A Cerrect.
Q Cid the internationzl a letter of Assent C7
A Yes, Lhey did.
JUDGR CHU: Now at that time Colacine Tndustries nevar

signed off on a letter of Assent cnto ycur oceing approached in
July 2011, rigat?
THE WITNESS: ©No.

BY ME. SILLERS:

Q Can you ==
A Oh, no, sorry.
JUDGE CHU: Was this the first time that Mr. Cclacino

apprcached you about signing a letter of consent, c¢r a letter of
Assent for Colacino?

THE WITNESS: Yes, that was the Zirst time.

JUDGE CHU: Thank you. Contirue, please.
BY MS. SiLLERS:
Q Did the internaticnal approve of Mr. Colacino signing a

lezter of Bssent C for Colacino Industrics?
A Yes, they did.

Q And did Mz. Colacino ultimalely sign a leller of Assent C

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Waync, New Jersey 07470
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JUDGE CHU: Okay, let's continue.
3Y MS. SELLERS:
0 S0, July 2011, can you tell me what happened there?
A Yeali, durlng one of my visits to Newark, because I like to

keep track of what was going on there, Cim approached me about
sigring Colacino ilndustriss.
Q And what was Colacino Industries?
A It is znother company that is in the same sport and re's
part, Jim’s the president. He owns that company also.
JUDGE CHU: And when you say Clu, who do you mean?

THE WITNESS: Mr. Colacino, Jim (olacino.
BY MS. SELLERS:
0 2nd when Mr. Colacino approached you did he explain why he
wanted to sign & letter of Assant Zor Colacino Incustries?
A At that time the way I understood it, it was, it was an
accounting function. ZI. wes gelling hard for his then
accountant to keep tracx cof the two different corpanies, withk

two different sets ot people, and he wantad to put them all in

onc spot.
Q And how did you respond to Mr. Colacino’s request?
A T aclually lold Lin that I didn't have & problem with it,

but T had to crec< with our international just to make sure
because there's some standard procedure not to get involved wizh
another letter of Assent C, so.

Q So, would you have agreed to sign Colacino Industries

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
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fer Colacino Industries?
A Yes, ke did.
Q Do you recognize whal has bezen marked as General Counsel
Ixhibil 107
A Yes.

(General Counsel Exhibit 10 identified)
Q And what is it?
A The letter of Assent C for Colacino Induslries.
Q 2nd whal's Lke _lme?
A it was signec¢ on July 20, 2011.
Q BAgain there seem to be some blanks tha: were typed,
answers were typed in, who filled thosc in?
A My sccretary filled those, those in.
Q Ard how did she know what to put in for name of firm and
federal Employer idenlification number?
A T called and askad the office of Newarx klectric.
Q Bnd now looking at this document or on that date July 20,

2011, where were you when this document was signed?

I Jin's office, Jim Colacino’s cffice.

Q And who signed the document?

A Mysell &nd Jim.

Q And who else was present?

A Nobody.

Q And wher was, what time of day was this when this was

signed?

BURKE COURT REPORTING, LLC
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A Tkis is just regular course of busincss, buszness hours.

JUDCE CHU: Can you just restate for the record the
rationale of the explaration that you received f-oum Mr, Colacino
for signing off cu the letter of Assent C?

THF. WTTNESS: Yeah, it was szrictly an accounting
function. He, he wanted to bring everybody into one company tc
be paid through -- I gucss thc bookkceping withk two different
comparies was becoming rather arduous for the then bookkeeper.

JUDGE CHU: BAnd what were Lhe Lwo companles as you
understood it?

THE WITNESS: As L understood it Newark Zlectric and
Colacino Incustries.

JUDGE CHU: And what would be, what would happen with the
letter of Assent of Newark Electric?

THE WITNESS: Nothing, it was slill in effect. 1It's not
unheard of in our industry tc have, a company to nave two
different ccmpanies and two different entities. The only thing
that's not allowed is you're no- allowed because of our
subcontracting clause to subconzract it. So, it would be so he
could subcontract it that, tco, to himself

JUDGE CHU: And at that time when you signed it, or when
you approached a signing of a letter of Assent ¢ with Colacino

Industries were there ever any m2ntion about Newark E_cctric

2.0?
TIE WITNESS: I never Xnew Newark Blectric 2.0 exisled.
BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
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A No.
Q Did you have, did you agree o redate the leller of Assent

for Newark Electric’s July 2C, 20117

A Ne.

Q Did you agree that the letter of Assent for Colacino
Industries would supercede the lectter of Assent?

L No.

Q Did you agree that the letter of Assent for Newark
Eleclric would now be null and void?

A No.

Q 8o, when was your -- well, you already answecred that
question. Did you over come to refer employses to Colacino
Industries?

2 I believe so, yeah, in one o’ Lhose letters there was
Lhrough Lhat.

Q As far as youa're aware were there any changes to
contrikutions made by Newark Electric?

A Nope.

o} Prior —o Colacino, Mr. Colacino signing -he letler of
Assent for Cclacino Indusl-ies could Newark Electric have

subcontracted work to acine Industries?

A No.

Q Why not?

B Because of our present work preservation clause

Q So, now that becth companies had signed letters of Assent
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JUDGE CHU: Thank you, continue.
BY MS. SELLERS:
Q 2nd again this stamp on this document how did thatl come to
be there?
A That was put on there ny our international, again, same

thing six copies would have to oe signed, six copies have to put
a stamp on.

I} When you signed a letter of Assent for Newark Electric,
you end Mr. Colacino made side agreements wilh regard Lo Mr.
Patterson, Mr. Bebernitz’ employment as well as Mr. Blondell --
A No.

aq -- were there any similar side agreements made with a
_etter of Assent for Colacino Industries to sign?

A No.

Q When ycu siyred Lhe leller of Assenl for Colacino
Tndustries were you aware of any employees working for Colaciro
Industries?

A Thke same ones that I mentioned, Tony, Mark 2atterson, and
Mike Bebernitz.

Q Lid you have any agreement about what would happen to
employees working for Newark Electric?

A Just the previous, f tkey had a thousanc hours then they
woulc become Union members, that's --

Q Lid you have any agrecment at what would happen to a

letter of Assent for Newark Electric?

DBURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
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could the subcontractor work for each other?

A Yes.

2 nid you to receive fund contributions for Colacino
Industries?

A Yes.

Q After the —-—

A Yes.

MR. TEEVVETT: T7'm sorry, what was the question?

MS. SELLERS: Did you start to receive fund contributions
for Colacino Industries.

BY MS. SELLERS:

0 Do you recognize what's been marked as General Counsel

Exhib.L 117

A Yes.
{General Counsel Exhibit 11 identified)

BY MS. SELLERS:
0 What is it?
A More monthly payroll fcr Colecino Industries to IBEW Local
840 Lhal shows what they paid into the funds per each person
that had been, went to work there.
Q Did Respondent attempt to terminate its relationship with
the Union?

MR. TREVVZIT: Okcjection, there's three Responden.s, which
oneg ere we talking abou.?

JUDGR. CHU:

Tdentify tre name.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
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BY MS. SELLERS:
Q Did there come a time when Cclacinc Industries attempled

to terminate to its relallenshlp w_Lh Lhe Union?

A Yes.
2 How were you notified?
A By letter.
Q When was that?
A April,
Q April of?
A Ap=i1 of 2011, I think it was April 127",
Q Was it 2011 or 20127
A Excuse me, 2012.
Q Do you recognize General Counsel Exhibit 12°?
A Yes.
{General Counsel Exhibit 12 identified)
BY MS. SETTRERS:
Q What is 1z?
A That's a letter rcceived Zrom Jim Colacino stating that

the notification to Colacino Industries would be terminat:ng the
_etter of Assent July 28, 20.1.

Q 2And dic iz come like this in this packat, two letters and
the letter oI Assent?

A Yes.

Q Now, the last sentence of the first letter indicates that

Mr. Colacino wanted to meet with you about NEC 2.0, Tnc., what

BURKE COURT REPORTING, LLC
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A Yes, they did.
Q I'd like Lo Lurn your attention to --
MS. SETTERS: May T oZIfer inZo evidence Gereral Counsel’s
Exnibits 10, and 17, and 122
MR. TREVVETT: No objection.

JUDGE CHU: Thank ycu. COffered and admitted into zhe
recorc.
{General Counsel Exhibits 10, 11, 12 received)

BY MS. SELLERS:
Q I'd Like to turn your attention to the events on June 29,
2012, what happcned that day in the morning?
A In the worning.

JUDGE CHU: Whet was Lhe question?

MS. SELLERS: Yes, thera's a fan right over.
BY MS. SELLERS:
Q On June 29, 2012, the morring of June 29, 2022, would you
tell us what hapocned that day?

2 Yeah, I was visited by Rick Bush, and he wanted Lo know

what he would have Lo do to get an honorary withdrawal frem our

local.
@ Okay .
:S And we entered into a discussion and he said that it

wasn't his, his intention was to go to.work for a non-unicn

electrical outfit. And I had Lold him that he couldn't de that

with an honorary withdrawal, that te would fave to withdraw his
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is NEC 2.0, Inc.?
A At that point in time I had no ideca what was 2.0.
0 Do you have a guess todav?
A Yeah.

MR, TREVVETT: ObJjectior.

MS. SFTTRERS: Okay.

MR. TREVVETT: S3peculation.
BY MS. SELLERS:
Q Now, did you attempt to contact Mr. Colacino Lo set up a
meeting as the letter indiceles?
A Yes, I did.
Q And what happened?
A I contacted numerous occasions and ncver cended up getting

a response. I think at one point in time we set up a meeling
but T ceuldn’: make thet one meesting, and zhat was il, but other

than that numerous occeslions.

Q Who did you talk tc *n order to setup that meeting?

A With Vicky sliss.

0 Did you ever talk to Mr. Colacino dircctly?

A Nc, I did not.

Q Did you contirue tc receive conlribullons afier May 26,

2012, the Lerminalion cate ky Mr. Colacino?
A Yes, we did.
Q Did the Union employees continue to work for Mr. Colacino

after May 26, 2212?

BURKE COURT REPORTING, LLC
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papers completely from the local Urion. &nd T told him that,
you know, I wasn't born yesterday, I got an idea what's going
on. BAnd I asked him who he was going tc go to work for and
hesitated at Zirst. And ther eventually I -old him, I said

listen, I know some things aren't as shiny over at Newark

EBlectric as you might think.

Q What's his name?
A Rick Bush is, was a member ol cur locar Jnion zl Lhal
time.

JUDGE CEU: Ard do you krow who he worked for at that

time?

THE WITKESS: He didn't work for anybody at that time. He
was unemplcyed.

JUDGE CEU: Whal, did he give you an explanation as to why
he wanted to withdraw?

THE WITNESS: He wanted to go to work for a non-union
outfit, is what his words were.

JUDGE CHU: And why is it that you thought that was so
unusuel that you wers saying you were rot born yesterday?

TEE WITNESS: I heard differernt occesious Lhal he had been
stopred in Newark Electric and been speaking with people there.

JUDGE CHU: To find work?

THE WITNESS: = den't krow why. I wouldrn't, I wouldn't

have any idea of, I krew he had worxed at a farm cutfit and was

getting materials from Newark from _iwe Lo time.
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JUDGE CHU: But he wasn't workirg at that time.

THE WITNESS: He was not working for the Union at zhat
time. Tt's not unheard of for guys to gc out and work as
maintenance or other, other entities or other crafts when
Lhey're not working.

JUDGE CHU: All right, thank you, continus.

BY MS. SELLERS:

Q Whzat did you do after Mr. Bush lef: your office?

A Tried to get a hold to him.

Qo Jim Colacino?

A Yes.

Q And why cid you call Mr. Colaciro?

A To see what was going on. - mean I had already rcceived

the onc letter and now it's the, ncthing really happened and
stz11, there's still people working there and I neeced Lo know
what was goirng on.

Q What do you mean by “what was going cn”?

A Lt says that he's terminated, is not terminated, I needed

to try and find out where he stood and what was goirg on.

Q And did you get a hcld of Mr., Colacino?

A No, I dic¢ not.

Cc What happened next that day?

A I was vieited by twc ladies. L can’t remember the last
names.

Q Anc who were they?

BURKE COURT REPORTING, LLC
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THE WITNES3: No, we've had one that says Newark Electric.
JUDGE CHU: Olher Lhan yourseslf have any olher business
organizers or maragers signed off on letter of Assent for Newark
Electric 2.0?

THE WITNESS: HNo.
BY MS. SELLERS:
Q You said you also received fund contribuations, whal monlas
and for what companies were the fund ceontributions?

a They were April, May, and June, and they all were for

Colacino Irdustries.

Q Ckay. n&nd Ceneral Counscl’s Exhibit 14, do you recccnize
that?
A Yes,
(General Counsel Exhibit 14 identified)
0 And is this what they handed you, tkis sheet with the

photocopy with the actual checks?

A With the actual checks, yes.
Q Okay. Now, did they give you any cther documerts?
A Yes, Lhere's 15 over here.

Q Ard what's General Counsel Fxhibit 15?2

{General Counsel Exhibit 15 identified)
2 Tt's the, I received this that says, “I, blank”, roccived
the monthly Union paymenzs for April, May, June 2012, a lezter
of termination”, that was sent for Colacino Industries, Inc.

Q Ard the etterhead for this letter is on what?

BURKE COURT REPORTING, LLC
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s That pericd was doing estimating for Newark Electric at

that time. It was Jessica Velte. I doa't know what her

involvement was there. I know she was working surmer help or
what, I have no idea. Bul Lhey brought Newark Electric’s back,
and a letter to me stating that Newark Tlectric didn't want to
be a Union --

o] Do you recognize what's been marked as General Counsel’s
Exhibit 13?

(General Counsel Exhibit 13 identified)

A Yes.

o And what company of Respondent’s is on the letterhead?

A “he lettarfead for?

2 GCX-13.

A Thirteen is Newark Zlectric.

Q Okay. And then you seid thet it was lerminaling, can you
please read that paragraph and tell me -- you don't have tec read

it onT loud just reasd it to yourself and tell me what company

they're trying to terminate the _etter with the letter of Assent

for?
A Newark Electric 2.0.
o] And again al Lhal _ime do you know what Newark Tlect-ic
2.0 was?
A No, I did rot.
JUDGE CHJ: You signed off on a letter of Assent with

Newerk Electric 2.07?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
{973) 692-0660

43

A Colacino Industrics.

Q Anc when did you receive the letter of termirallon for

Colacino Indusl=ies was Ll Lhal day?

A No.

Q When was it?

2 Back on April 12.
9] Okay.

M3. SELLER3: I oZfsr Geaerel Counsel’s Exhibils 13
Lkrough 15.
MR. TREVVETT: No objection.

JUDGE CHJ: Thank you. As marked, admitted into evidence.
(General Counsel Exhibit 13 through 15 received)

BY MS. SELLIRS:
Q Now, when you received Lhese documenls [rom Ms. Phe ps
(gh) and Ms. Berry (ph) did you have a conversation with them or
did thay just drop them off?
A They dropped them off and, and I got a l:ttle excited and
I apologized to Ms. Phelp for getting excited, but I told trem
that I'd had trouble getting a hold of Jim Colacino, and Lhen il
they would give him a message [or me, that 3till considared
him to be a Union cantractor.

4and L also founc out earlier that, I'd alsoc found out just
prior to that that he had terminated Jim Colacino, and then I
had, T mean thet he had terminated Tony Blondell. And Lhal I

was going to be filing a grievance or Tony’s behalf for wrorgfil

BURXE COURT REPORTING, LLC
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terrinatior.. I said if you could te_i Mr. Colacino that, that
would be greatly appreciated.
Q %When did you find out —hat Tony, Mr. Bloadell was

terminaled?

A Through a phene call Tony had ca’led me.
Q When?
A Erior to this meetirg within, you know, half-hour to an

hour before that.

o] So, okay. Did you do anything else that cay with regerd
to ==

A Yeah, I contacted Con.

Q We'll get <o that in a minute, but cid you contact anybody
clse?

A Well, I tried to contact Jim, yeah.

0 Jim Colacino?

A Yes.

Q And did you eventually hear from Mr. Colacino?

A I eventually heard from Scott Barra.

[ Ckay. Who is Scott Barra?

A Scott Barra is somebody who I had referred there. 1le's

one ¢f our, he's one of our nembers and sald that Jim wanted to

meet.

Q And dic you arrange for a meeting?
A Yes.

Q And when was that?

BURKE COURT REPORTING, LLC
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to. He alsc saic he wanted the ability to aire people. I told
him T didn't have a prcblem with that as long as the people who
did electrical work became siynalory, became Union members.

He also said that he had, he believed that the letter of
Assant C that was signed prior —o &ssigning the second cnec that
was signed by Colacino Industries superscded that, the first

one. And I told him in no way, shape or form would I ever agree

to that because that's not what the —ntertlon was. It was a
bookkeeping issae.
Q So, 1= was a hookkeeping issue, what did that mean at that

time, could you exp.ain what that meant at that time in that
letter of Rssent?

I I explained tc him that he was still consicered, and I
st-11 considered kin a Union contractor and was going to
continue .v consider him as a Union contractor.

JUDGF, CHU: Which company did you tsll him that you still
considered it to be a Union --

THE WITNESS: Newark Elecctric.
JIDGE CHU: Contractor,
THE WITNESS: Correcl, Newark Electric.

BY MS. SELLERS:

Q Did you, it sounds like you guys came to some Dossiblc
compromise. Did you resolve all issucs and you could go forward
as --

A No, no, we had it done there 1L looked promising. And we
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A July 2™,

Q And did that meeting happen?

A Yez, I did.

Q Where was the meeling held?

A That was held in Newark Rlectric’s offices, in tront of

Jin's office.

Q Where is that?

I It's on Harrison Street.

4] In?

A I Newark.

Q Newark, New Jarsey?

A New York New York.

0 And who was at this mecting?

A Mysclf, Jim Colacino, Doug Gary, Tony Blondell, and Scott
Barra.

Q And was Lhis meetng in the morning, afternaon, when was
itz

A 1t was diring regular business hours, I think it was late

morn:ng, late mozning or carly afterroon.

Q And what was said at this meeting?

A Jim asked us, he sald Lhat ke needed the ability to hire
pregrammers and have penple that programmed and d-d electrical
work at the same time. I said I didr't have a problem with

=hat, that would, you know, as long as when they're doing

clectrical work tney paid into the funds like they're supposed

BURKE COURT REPORTING, LLC
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deciced that we would mce: again after the, you know, we're

close to the 4% of July holiday and we would meet again on July

9tn.

Q And did that meeting happen?

A Ne, it did not.

0 And why rot?

A I was getting ready to nave, I was actually going oul for

an early lunch somewhere around 11:00, gelling ready to go ‘nto
Wegman’s and Lhe phone rang and it was Vicky Rliss. And she was
explaining to me that Jim was hung up on @ job elsewhers, was
rot going to be able to ma<e the meeting, and that it didn't

really matter because it was his intenticn to ke a non-union

contractor again.

o] Back at that meeting you seid Tony Blondell was thera?
A Yes.

o} Was his terminatZon discussed?

A Hriefly but it was only discussed because it had been

resolved pricr to that meeting.
Q What was offer?
A He, they coffered him his jub back with no recourse and
Ligured let sleepirg dngs lie, go aread.
Q So, did ycu -- consider trat?
A No, I did noz.
JUDGE CHU: He said you dicn't --
THE WITNESS: Tony, yes.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973} 692-0660



@

O

11
12
13
14

15

17

18

13

20

21

22

23

24

25

10

11

12

13

is
16
17
18
19
20
21
22
23
24

25

Case 18-2784, Document 37-1

JUDGE CHU: I saw some document that he was also a
foreman.

THE WITNESS: Yes.
CUDGR CHU:  TIs the foreman still vart of the Union?

'HE WITNES3: Yeah, the foremen are covered in our

collective bargaining agzcomenz, absolutely.

JUDGZ ClIU: Thank you, go ah=sad.
BY M3. SELLERS:
Q Did you respand to Ms. Bliss’ comment that Mr. Colacino

was no longer going tc be --

A I again responded the same way I had from the beginning,
is that T am still ¢onsidering Mr. Colacino and Newark Eleczric
as a Union contractor.

Q Did aaythzng else happen Lhat day?

A By the time I got hack from Wegman’s, there was a Newark
Flectric in our untt hall parking lot ard Scott 3arra was there
waitirg for me.
Q Why was Mr., Barra —-—

A e asksd the same guestion taat Mr. Bush esked, how he

could do a honorary withdrawal, and I explained to him trat if
ke was going to be staying with Newark slectric because he
thought they were going to be a ncn-union outfit that he could
co an honorary withdrawal hc would have to, he would have to get

rid of his card.

3ut T also explained _o him as his representative -hat T

BURKE COURT REPORTING, LIC
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o Did sither Mr. Barra or Mr. Bush explain directly why Lhey
neeced to relingquish their membership?
MR. TREVVETT:

Well, I'm going to object with hearsay at

this point. I mean these two guys, tais is really rot part of a
charge, and thesc two guys they cculd be subpocnacd to testify
if she wants -hat in evidence.

T don'L need Lhis line of questionirg.

JUDGZ CHU: Yes,

Objection i1s sustainad. Tt doesn't go into the heart of the
issue of the government. I don't really need to know why they,
=f they gave a reason why they -

MS. SELLERS: Well, except for his letter alleged that Mr.
Blonce’l’s termiration or layeoff was due to the fact thal Mr.
Colacino forced all of his employees to be there, rescird their
union membership or be ~aid off.

JUDGE CHU: RAre they charges pending with these employees

allegedly being forced to rel:nguish their membership or be laid

off?
MS. SELLER3: No.
JUDGE CHU: That's just pure speculetion.
MS. SELLERS: OXxay.
BY MS. SELLERS:
Q Did you cver notify Colacino dircctly that you felt he was

still a Union centractor?
A I was never able to get a hold of him tc do that.

Q Did anybody else rotify him on your behalf that you felt

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660

»

2019,

10
11
12
13
14
is

16

19
20
21
22
23
24

25

10
11
12

13

17

18

19

20

21

2484948, Page83 of 130

49

was going to fight Newark Electric on this, that I believed they
were still a Union contractor ard still to this day belisve
they're a Union contractor, and that if he was tc relinquish hos

card he could not work for them L[ Lhat was found.

o} Okay.
a And he relinguished his card anyways.
Q This is marked as General Counsel’s Exhibit 16, do you

recognize it?
{General Counsel Exhibit 16 identified)
A Yean, it's Scoll Barra, he wrote that richt there in front

of me -hat he relinguished h-s card. And then T marked it

underneath received July Y, 2012, signed it, put it in h-s
Zolder.

Q Did any othcr members withdraw their membership Crom Lhe
Union?

A Yes.

Q Who?

A Rick Bush.

1) When did that happen?

I Wcll, appzoximately a week later.

Q Ard how did Mr. Bush relingulsh his membership?

A Same, same way, he wrote me a letter. I was not there to

receive that letter. It was just taken in by our secrctary and

she put it on my desk. And when I oocned it and read it, I

signed iz and put iz in his folder.
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that he was still & Unicn contractor?

2 Yes.
Q Whe?
R Don Oliver did in a letfer, hired Whitman (ph) and King to
represent us in this matter.
¢ Do you recognize General Counscl’s Exhibit 182
A Yes, I do.
{(General Counsel Exhibit 18 identified)
Q What is iL?
A This 1s A Tetter that Don Cliver wro-e to Newar< Electric.
Q And were you copied cn this letter?
A Yes, I wae.
Q Did Mr. Blondell continue to work for Mr. Colacinc

indefinitely?

A No.

0 Is he still working trere?
A No.

Q What hapoered?

A Eventually he was let go.

Q He was let go. How did you become aware that he was let
qo?
A Tony came, he came in and signed the book that's what our,

that's what our members do when they're dore.
Q Did he explazn to you —-—

a With employment.
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Q -- why he had been laid oti?

A He said that Jim wished to be a non-union company. Jim
Colacino wished his company to be non-union sc¢ he was done.
Q Lid Respondent make anymore fund conlribulions?

A He nade conlribu.icns for on behalf of Mr. B oncell for

every hour he worked, yes.

Q And do you recall when Mr. Blondell was laid off?
A It had to be July 206%™, I believe.
Q Now, so, well.

MS. SELLERS: So, I would offer General Counsel’s Exhihits
16, 17, and 18.
MR. TRIVVELL: L'm going to object to 16 arnd 17 unlesss
there's, they're not relevant and beyond the scope of the
charges of the letters from Mr. 3ush and Mr. Rarra purportedly.
JUDGE ClU:

I'11 allow it in. It's just for background

informetion. I didan't &llow Lhe acting General Counsel to delve
into it too ceeply other than to bzckground information. It's
admitted.

(General Counsel Exhibits 16 and 17 received)

MR. TREVVETT: I also have an cbijection to Exhibit 18 on

the basis there's no indication thet it was aclually sent to Mr.
Colacino. TIl's not a signed document and the w*fness has noz
Tatd a foundation for knowledge as to Mr. Colacino ever actually
receiving this document.

MS. SELLERS:

UnZortunately, the signed ccpy does not, a

BURKE COURT REPORTING, LLC
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0 And wky do you pelieve it's cin Colacino?

A Because of his ousiness card and he acted as such every

time I'm --

Q Are ycu aware of who the owner is in Newark =lecc—ric 2.0?
A No.

Q Are ycu aware of who the ownecr is in Colacino Industries?
A Yes.

Q Who?

A Cim Celacino.

Q And why do you believe Mr. CUclacinc to be the cwner?

A Because he's always acted and signed on that path.

0 Are you awarc of what work employees perform for Newark
Electric?

A Yes.

Q Why are you aware?

A Recaase their vans are loaded with electrical equipment

and that's who I provided an electricizn to.

Q And what xind of work dc¢ they perform?
A Electrical work.
o] Are you aware ol wha. type of work the employees in Newark

Electric 2.0 perform?
A No.
Q Are you awarc of what —-

ME. TREVVETT: IL'm sorry, I cidn't hear the answe:-.

THE WITNES3S: I sadid no.
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cepy of the signed copy was not kept by Mr. Oliver. I am
willing to question Mr, Colacinc about -t when he testifies if
you prefer.
JUDGE CHU: ©Let's hold Lhis off and If you can lay a
foundation as to whether this document ‘s actually sent and
received you can do it on examination.
MS., SELLERS: Davis testified he

Well, we know that Mr.

roccived it as a carbon copy. Dut you're correct in that Me.
Davis did no: testify to the fact thal Mr. Colacino, so.

MR. TREVVETT: I don't obviously, I don't have any
objection to her asking Mr. Colacino abouz this document. But
at this point in time - den't think the proper foundation has
been _aid.

CUDGE CHU: That's correct, and I'm sayirg the aclirg
General Counsel can lay the foundalion when Mr. Colacino
teslilles, all right.

MR. TRREVVITT:

Yes, sir.

JUDGE CHU: So, let's put this aside and reserve it for
the moment.

BY ME&. SELLERS:
Q Now, I'd like Lo discuss wilh you the three differant
compan-es that were menfiored here today, Newark klectric,
Newark klectric 2.0, and Colacino Industries. Are you awarc of
who the owrer is of Newark Elcctric?

A Jim Colacino.

BURKE COURT REPORTING, LLC
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BY MS. SELLERS:
Q Are you aware of what type of work tha employees at
Colacino Industries perfcrm?
A Yes.
o] How zrc ycu awarc?
A They get in the same Newark Electric vans and perform Lhe
same work, perform eleclrical work.
Q How are ycu aware?
A Because I proviced an e.ectrician to them.
Q and do you know where Newark Electric office is lccated?
A Harrison Street in Newarkx, New York
Q And what about Newark Electric 2.0?
A Z would assume that same spot.
Q Do you kncw?
A No.
Q What about -—-
MR, TREVVETT: I'm sorry, I didn't hear that.
THE WITNESS: No, sorry. My no's ars soft, ro.
BY MS. SELLERS:
Q Do ycu kncw where Colecino Induastries cffice is located?
A Yes, Harrison Street, same spot as Naswark Electric.
Q And how dc youa know that?
A Because that's where I visited Mr. Colacino.
Q And can ycu please describe for us the office “hat houses

Nawars Flec-ric and Colacino Industries?

BURKE COURT REPORTING, LLC
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A vYeah, as, as you enter there's glass docrs, then you veer
te the left and that's where zhe receptionist sits, and right
past that there's a hallway just to your left. BAnd in that
hallway thexe's lhree offices. There's one in the front that's
gererally used, on the laft-hand side of these three offices
generally usad by whcever. And there's one on, just ome on the
right which is gensrally uscd by whocver

The center one is Dick Colacino that's loaded with
different books for estimating and buylng materials. And then
-he last one on the left the inside was “or Vicky Bliss,
sometimes vacant, sometimes not. And then you go through a
little kitchenette, go to your right, go back up in the back
steps and Jim’s office is way in the kack. A&nd then the
conference room is further to the right, and ths parts room is
even further to the right than Lhal
Q Now, do any of those offices that you described say a

company name on the doox distinguishing --

A No. -—

Q -- onc office Zrom another office?

A No.

Q And throoughcul your testimony you stated that you called

James Colacino on multiple occasions as a representative of
Newark Electric or Colacino Industries, how many contact numbcrs
do you have for Mr. Colaciro?

A Two.
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any clothing with one of -he company’s names or logos on 5t?

Yeah, Newark Electric.

A

Q Trat's what tke clcthing --

A That's wha. Lhe clclhing said, yes.
Q

Have you ever seen them wearing clothing that says

Colacino Industries?

A Nc.
Q What about Newarx Blectric 2.07
A Nc.
MS. SELLERS: I have no further questions for this witness

at this time.

JUDGE CHU: You just gave testimony, and earlier you gave

the same testimony that you'rc not familiar with Newark, I'nm
sorry, Newark Electric 2.0.

THE WITNESS: I didn't know of Newark Electric 2.0 unti™ T

received a letter, until, until I received this letter on April

12" and my -

MR. TRZVVETT: What exhibit is that, siz?

THE WITNESS: That's exhibit 12, Can I speak to this?

JUDGE CIlU: Go anead.

THE WITNESS: Can I speak freely?

JICGFE CHU: Go ahead.

THE WITNESS: Thank you, What the hell is NEC 2.0?

JJCGE CHU: Do you kelicve NEC 2.0 is Newark Llectric 2.07?

THE WITNESS: That would be an assumption on my parz,
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Q vhat are they?

A One is right there at Harriser Street, it was 331, T can't
remember off the top of my hcad anymore, and then his ccll phone
nurber.

Q Okay. And when you called the Harrison Street number how

did the person who answerad the phone answer the phone?

A Newark Electric.

Q Lrc you familiar with Respondent’s vehicles?

A Yes.

Q How?

A Because he had quite a few white vans anc Lhey say Newark

plectric on the side, Newark Electric Power Authority.

Q Are ycu familiar witn what they look like?
A They’ re parked out in front of his shop.
Q llave you ever ssen a van out in front of his shop cr on

tae road or anything that says Colaciro Industries on it?

A No.

Q What about Newark Electric 2.07?

A No.

Q I've handed you wha: is a photoccpy of & photograph that's

marked as General Counsel’s Exhibit 19. TIs this the van you

were describing?
{General Counsel Exhibit 19 identified)
car't.

A No, he has multip-e vans sc -

Q Have you cver scen any employees of Mr. Colacino wearing
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Judge. I mean like tae first time I ever saw any NEC 2.0 is
when I received this letter.

JUCGE CIIT: But then the letter from Donald Oliver Lo
Colaciro that is acting General Coursel’s Exhibit 18, which we
reserved for later on, does ind’cate 2.0, does it not?

THE WITNESS: Yes, it does. I didn't write that leztcr.
JJUCGE CHU: And there was some monthly payrcll records to
the bencfit fund as in acting General Counsel’s Exhikit 9 thal,
that's Newark Electric 2.0, have you seen Lhal?

THE WITNESS: Yeah, I did see that, and, and as I told
General Counsel as I only spot check all of these. And we do
bus_nsss with several different contractors. Ard what I de is I

open them up. I know who’s working for who already. I lock to
make sure the benefits are paid properly, and that's ebout the
extent of it. I don't go to the top and see which centractor
paid whal. I look to see that the persons that are cn taere are
getting what fhey're supposed to get.

JUDGE CHU: And again your testimony has been that you
don't recall signing off for any organizer or menager of the
local, signing off on a letzer of Assent, either A or C, wilh
Newark Electric 2.07

THT WITNESS: No, no one has siqned.

Cross examination of this witness.

JUIGE CHU: Thank you.

MS. SELLERS: Your Henor, may I offer GCeneral Counsel’s

Exhibit 18?2
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MR. TREVVETT: Judge, some Voir Dirc.

JUDGE CHU: For 197
MR. TREVVETT: Yes.
JUDGE CHU: Go ahead.

VOIR DIRE

BY MR. TREVVETT:

Q Mr. Davis, do you krow who took this picture?

A No, T do not.

Q How did you come inlo possessicn of it? Well, strike
that. Did yon ceme into possession of it?

A No, L just was giver to it right here, right now.

Q Okzy. So, all you know is this is a picturc of a wvan that

says Newark Electric on it, that's all you knew?

A Yes.

MR. TREVVETT: I've no okjecticn,

JUDGE CHU: As marked T admit it GC Exhinit 193.
(General Counsel Exhibit 19 received)

JUDGE CHU: Are you ready to procead with cross

cxamination or do you want a five minute break?

MR. TREVVETT: Actually before I proceed wilh cross
examinelion, Judge, I'd Zike to ask if thers are any s-atements
ar affidavits of this witness in General Counsel’s possession
that I might review?

MS. SELLERS: Yes, there are two affidavits. The first

cne is eight pages and the second one is five pages.
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is that correct?

A Yep.

Q Did you sign Lhal cdocument?

a Yes, I did.

Q Okay. You just dicn't have a copy of the signed varsion
of that?

A I don't have a copy o the signed one, no. I just signed
it.

Q Okey. So, you're acknowledging at least at that point in

tzme receipt of all -—hose documents.

A Yeah, I acknowledged the receipt of the documents,
correct.
Q Okay. Now, the address 2026 Harrison Streel is that the

address whare Colacino Industrles is?
A I ¢on'L know if that's it or not. He noved across the
streat during the time when we were, and I don't know tae exact
I know it's a

nurber. I just know it's on Earrison Street.

small town. I don't pay attertion to the exact address.
o] Okay.
A Because when I [irslL slarted a relationship he was oa one

slde of Harrison Street and then he went to the other,

Q When did you firs: star: the relationship?
A Well, we first started mecting back in 2009,
Q And your testimony is that he was in a differenl building

at that time?
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JUDGE CHU: Mr. navis prepared two affidavits?
MS. SELLERS: Yss, they're ir this first of the --
JUDGE CHU: Why don't wc takec a 10 minute recess, ccunsel,
50 you car take a lock at it?

MR. TREVVETT: Thank you, very much, Judge.

CUDGE CHU: All righ=. 0O°f the record. Come back around
quarter te 3:00.
(Whereupon, a brief recess was taken)

JUDGZ CHU: Back on the record. Mr. Davis, I remiad you
you're still under oath. Cross examination of this witness,
please.

NMR. TREVVRETT: Yes, Judge, thank you.

JUDGE CHU: 'Thank you.

CROSS EXAMINATION
BY MR. TREVVETT:

Q Mr. Davis, could you take a look at General Counsel
Exhibit 15.

A Fifteen?

Q Fifteen, 1-5. Now, you indicated I believe that that was
in that packet of infeormation that was, I believe it's Exhibits
13, 14.

A This is the cne I kad marked 157

Q That's the one, do yon see the 15 at the bottom?
A Yes.
Q

Okay. So, that came Together in a packct with 13 and ~4
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A That's ccrrect.
Q But the seme part of Harrison Stree:z.
A Yes.
Q Same section of Lown if you will.
A Tep.
o] All right. Now, vou testitied about the letter of Assent
A and a lezter of &ssent C, and you indicated -- and I'm going

to refer you to General Counsel Exhibit 5 if I could, please, LU

looks like this right here.

a Lel me see 17 wmine is marked ths same.

Q Zt's the blank cne.

A This is the blank one?

Q Yes.

A Let me sse if I can find it here. I'm sure I will. I've

got about three or four different ones hsre. All right, T've
got five.

Q Okay, thank vou. Now, I think ycu testitied that after
the one year period the person would have 150 days notice

provieion ‘s that correct?

A That's what it says on the letter oI Assent 2, yes,

Q But the letter ¢f Asserl C provides for only 100, is <hat
correct?

A Yes.

Q So, there is a differcrce therce ketween the two & and C7
A Yes, there is.
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Q Okay. WNow, and I believe your testimony if I understaad

correctly is ncne of the Respondent’s and I'm telking about
Newark Electric, Corp., Newark Electric 2.0, and how Respondents
nave ever signed Lhie lelter oZ Assent A with Local 840.

A Physica’ly signed, no.

Q The only twc letters of Assent that were signec wecre the
Zwo we have in evidence, onc for Newark Electric, and cne for

Colac:no Industries, is that the only two that exist?

A Thaz's correct.

Q Okay. 7You testified that you knew Richard Colacino.

A Yes.

Q And that's Jim’s cad?

A Yes.

0 How

A I've always called him Dick, bul I'm sure that that's the
person, yezh.

Q Lick Celacinc.

A Yeah.

Q How long have you known Dick?

=S About the same amount of time as I've kncwn Jim, about the

time I slacrled.

Q Since --
A Since 2005.
Q -- 20052
A Yeah.
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Q So, there's a lot of name recognition. Did you ever know

whether Mr. Colacino, and I'm going to say Dick Colacinc had any
ownership interest in Newark Electric Corp.?
A At one time, il was belfore I started he was i7volved wita

iL. My understarding is that ha had signed it over to Jim.

Q Ckay.
A That's why I dealt with Jim the whole time.
Q Arnd if we lock at the letter of Assent C, it's exhiblil Six

but it's the one that was signed wilh Lbte name Newark Flectric.

You indicaled that that, zhe blanks were filled out by your

administrative person, Phyllis, is that coxrect?

A That is correct.

Q So, sae's put all that irformation in?

I Yes, she did.

Q Now, you testified that you Lhoughl she had gotten —he

informalion from Vicky Biiss. wWhy do you thirk that?

a T don’t think, - know. 1 got to Vieky, I, I got the
information from Vicky Bliss and I gave it to her to get cff the
sheets.
Q So, you're the one who provided the information to £ill in

thess blanks.

A Yes.

&) Jirectly to Phyllis?

a ves, T did.

Lo} Okay. Now, take a loox if you would at General Counsel
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Q Okay. When you first knew Mr. Dick Colacino.
B Yep.
Q Did you know by whom he was cmployed or if he was

cmpZoyed?

n He was emgloysd by Newark Fleclric.

¢} And why, what was the basis of that belief, sir»

A Basis of that belief?

2 Yes.

A On or about thc time when this was all coing on, it was

also in the newspaper beacause Mr. Colacinc, Dick is a supervisor
and there was a blurb about him actually werking for Newark
Electric and having Newark Rlesctric do work for the county, so
that's how I knew that he must be employed there.

o ALl right. Did you know Newark Elcctric Corporatien to be
a separate comrpany?

A I xnew wnen I started Newark Electric to be Newark
Electric. I didn'L know about & separate company. Wwhen zhis
whole —hing started Newark Elactric was all | knew about.

Q Is it fair to say then that Newark Electric is Zairly well

known in the Newark srea?

A Absolutely.

Q And probably in your MECA reyion?
A Bbsolutely.

Q Okay.

A Fairly well.
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Exhibit Sever, it's the business card.
Yes.
Did you provide that business card to General Coursel?
Yes, I did.
And where did you get it?
I get it from Jim in one of our very first meetings.
So, zand when would that be, back in 20057

Back in 20C5, yeah, correct.

0 » O B O Y O »

~ did want to go back Lo Lhe previous example, or the
previous document Exhibit Six, which is that letter of Assent C
with Newzrk Electric.

A Okay.

Q The stamp I think you testified that stemp was the

approval from

A Our international --

o} -- Lhe international?

A On~ international office, correct.

Q And orce the six copies go there and it gets approved what

happens to the s9ix copics do ycu know?

A Quite honestly I don't. My office stall Lakes care of
that, so.
Q Okay. Ts it wnusval ta have a lag from February to,

because | think it's dated February 24™, but the stamp says May
6™, is that an uvausual time lag?

2 No. The international was just added. TIt's the

BURKE COURT REPORTING, LLC
1044 Route 23 North, Sulte 315
Wayne, New Jersey 07470
(973) 692-0660



®

Q)

()

10

12
13
14
15

16

18
19
20
21
22

23

1

10

12
13

14

18
19
20
21
22
23
21

25

Case 18-2784, Document 37-1lﬁ%—§}6912019, 2484948, Page88 of 130

international that deals with documents from all over the
country so, no, that's not an unusual lag.
0 Did you have any, did you have any contact with Lhe

interrationel avoul .his Lo discuss it at all?

A No.

Q And do you «ncw whether Mr., Culver did or not?

A No.

Q And he, did ycu work with Mr., Culver on this?

A I workad with Mr. Culver on a daily basis, yes.

Q Well, let me ask you this, do yaou know whather Mr. Culver
had any discussions witk the internstional. He signed this

zgreement, do you know whether he --

n No.
Q had ary discussions with him?
P No, it's pretty much standard procedure. I would doubt

Lhat he would have a discussion with him.
Q Okay. I'm goirg to refer you to the first set of referral

notices that's General Counsel’s Exhibit Eight, that's this

document. I'm trying to go through the exhibits in order, so.
A Well, I got them mixed up now, by the --

o} I don'L know 1 Lhat helps you.

A ~— time T ran through them this one right here is a

referral Zsrmination notice ~--

¢ Yes.
A Okay
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prob_em,
Q Well, let me ask you about the first two pages. Joe

Jazinksi is that?

A Jakanski?

Q Jaxansk, and the second one is Scott 3arra, is that
right?

A Yes.

Q Now, neither of those two have anything in a terminet-on

does that mean they kept working alier those dates oZ?

A No, it doesn't, deesn't mean. T, these sheets are senz
out zt the time and quite honestly it 35 percent cf my
contractors sent them back I'd be amazed. I mcan Jim being a
Newark contractcr did the first time, but the seccnd time I
didn't see it and it's not unheard of.

Q So, the purpose ol Lhis record then is just to show that
vour hall sent these folks over --

A Corract.

Q Ckay. Why don': I refer you to General Counscl Exhibit 9,
which is this document here.
A Yep, payroll.

0 So, al the top this -~ first o all, what is this
docurent, is this a hzll dccument or an kmployer cocument, who
gensrates thos document?

A This onc on the tcp that, that's ar Emoloyer generated
The ones underneath

document, that's not anvthing we have.
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Q Do you see that? All right. So, if yecu look a: for
example the third page back there are some, the termination

section is filled cut is that corresct?

A The onc that says Roger Mahoney at thes top?

o] Correct.

A Yes.

Q And so that was fillec out by Colacino tor Newark?
A Yeah, Cory Brink, employes representative, Employer

representative filled it cut.
0 Okay. Do you review these documents?
A Sometimes yes, some.imes 1o, For the most part T just
locked to see that they're, what day they were terninated, so,
and then, were laid off ard chen I put in their file felder.
Q So, when they're laid off dces that, what docs that mean,
does that mean the job is donc or what would that nean?
A It means that sither the contractor ran out of work.
Maybe the contractor didn'L like him. Mayke the enployee juit.
There's a spot on this for evarything. And this one just says
eligibla for rehire, yes. And then he was termirated 8, to
6/17. New, this job here was a, - kncw what this job was., It
was a wire pull.

It's not unheard of for a ccntraclor Lo year out, hire a
guy for a day, pull the wire in, and then lay 2im off the next
day, that's what makes some of the Union jcbs appealing is that

they can hire and layoff within the same day without any
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werld be the ones we provide. We're still ¢ld school manaal.
Q Bu- the zZop one of this, so this was generazed by Newark,

by the Employer.

A Thal's correct.

Q And it was sent to the hall.

A Yes.

Q Is that corrcct?

A That's correct.

Q Do you recall whelher you reviewed this particular one or
not?

A 1 don't recall whether I reviewed it or not.

Q Whzch it does clearly identify Newark Zlcctric 2.0 as the

Employcr is that right?

A That's what it says on the top, correcL.

Q And the seccnd one simply says Newark Tlectric.

A Correct.

Q S0, the first one -- now, tne stamp received, I'm sorry,

Zet me, the first page, did that rcceived stemp is that when, is

that your stamp, the hall stamp?

A Yes.

Q So, you received it on 2pril 27 for this one.

a Yes.

Q Is there a way —o tell, so the payroll pecriod is frecm

March, Zor the month of March is that corrsct?

A Thkis is the payroll period for, it says [rom Merch 1% to
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March 31%.
0 So, there's a month lag between the time between the

payroll period and the time iz's sent to the hall basically?

A Yeah, thec way, the way we operatze is the month of March is
to be received by the 13" of April.

o] Okay.

A Sa.

Q S0, and here the Employer would roundup all the -ime for

Mr. Blondell on this first pagc for the month of Nerch and then
send iz to the hall by Aoril 15%", 15" for the next month. And
this szamp shows that she received iL on the 2777

A Correct.

Q Okay. Do ycu stamp them all in as socon as you receive
them or what's the procedure there?

A I don't, my payroll, my, my secretary does, correct.

Q So, for the second one again we refer to the payroll

period basically for the monlh of April in 2011, is that

correct?
A Correct.
Q 2And it shows Mr. Blondell again as working. 2ind it was

received however on Msy 24™. 8o, again you've got that one

month lay give or zake.

A Uh-huh.

Q Now ——
JUDG= CHU: Is that yes?
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Dues.

Dues are dues.

That's self-explanalory.

Uk-huna.

Wrat's LMCC?

Labor Management Ccoperative Committcc.,

What is that?

O P 0O » 0O ¥ O

That's the, it's the joint acccunt for conlraclors where

we use [or advertisement, advercising and other such things.

Q A1l right. And G --

A 5 is the same thing but local.

Q And AME?

A That is a contractor Zund. I'm not positive of thal, whal
that is.

[¢] And NEBF?

A NERF is another pension, that's the national pension

thaz’s paid in on everybody.

Q Okay.
2 Anc NEIF is another contrector.
Q All right. And so Llhis monies, these monies would be

remitted with this by the Fmployar to yecur hall?

A Well, —-
o] Or this would show it was paid?
A This would show it was vaid, the, the health and wellare

pension, amnuity, JATC, COPES, Due would come here, NEBF, and
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THE WITNESS: Yes, l'm sorry.

BY MR. TREVVETT:
Q Could you cxplain for us each of the heading topics and
what they mean just so we know and are cleer for Lhe record
here.
A Fach of the, y=2ah, yeah. It says ready which 1s their
reqular pay rate, hours cbviously is hours, H&W is what our
hea’th care plan called Hcalth and wclfare. And so --
Q And above -- I'm sorry, let me stop you there. Above that
there's a nutnber 6.€, whal dozs Lhal mean?
A “hat was the current rate at that tima.
Q _t was 6.6 percent?
A I believe, I mean this isa't our document but at that time
$6.60 an hour was our hcalthcare.
Q Okay. 5o, the next one is pensicr is that righz?
A Yep, pension was $5.25 an hour.
Q And the next one is, what's that, annoity?
A That's an annuity.
Q What does that mean?
A That's three dollars, that's, it's an, personal amruity.
We zlso have a pension and an annuity.
Q ALl righlL, next column?
A JATC, that's our joint apprenticeship training fund.
Q COPE is the political thing?
A That'e corrcct.
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everything past the duss to the right was actually paid to NEC
Q Now, it says above there on the second page, “Not a NECA

member, do act pay”, what does that mean?

A I< means he does nol -- where is that?

o] In tke black bar, do yon see that? I'm on the second
page.

A Oh, second pags.

Q Yea.

A NECA has a dues structure similar to ours, sc _f he's not

a mewbzr he's not pay-ng those.

[o] A11 right, so this would indicate that Newark Electric was
not a member ¢t NECA s that correct?

A That's correct.

0 Znd third page again, same, same setup, again we have
Newerk Electric 2.0, is that correct?

A Yep.

Q Now, these first three pages are just reterencing Tony

Blordell, is that correct?

A Uh-huh.

Q Antaony 3lcndell.

A That's what It says on Lhere.

Q Does that mean trat that was the only individual who was

working as a Urion employee from the hall?
A March 2011, does that mcan tha: he was the only one.

0 We've got statements for ——
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A I'm lecoking at it, yeah, I bel_eve that that woulc have

orobably been in the time period where he was Zinishing up the

work.
3} But he was working as a Unlor employee at that time?
A Yes, but if T -emember correctly testified in the

beginning that on the employees that he had were to stay at the

rate.
Q Mr, Bebernitz I think —-
A Yeah, Bebernitz and 2allerson would szay at a different

rate until we finished up the project that he had already
started, so that's probably during that time frame. It's right
atter he first signed, so.

Q Ckay. So, for March, April, May, the only Union employee
from the hall is M, Blondell.

A Correct.

Q Now, we switched to the fonurth page it looks like a
different form. ‘“hat's your, your ftorm?

A Yeah, that's our criginal, yezh, that's our fcrm,

Q So, that's, but that's still the information c¢n this form

that's filled out by the Employer correct?

A Thal's correct.
Q Ard again it's on this one it says Newark klectric 2.0?
A Uh-huh.
Q Fer the montk of June?
A Yep.
BURKE CCURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660
78
A Ckay.
Q Wrich is the month of Jure 2011.
a Employer operatiag --
Q Yes, so that was filled in by the Frployar.
A Uh-huh.
o} New, if you look at the previous three pages which is =
gucss the cther version of this ferm, it dossn't have a, is
there a spct for that information on that form?
A On Lhe previous three that were provided by Newark
Electric?
Q Correct.
A I don't know if there's a spot on that form, becauss it's

ncever been pointed out to me. So, that's why I said that's

their form that they just kept track of and subnilled with these

foims.

Q No yon know where they got that form?

A I'his form here?

Q The electronic one?

A Yeah, I believe they made “t up.

Q And if we go to the fifth page which, of Lhe documents,

which is the month of, also for the month of June --

A Dh-huh.

Q -~ there's, this is listed as Colacino Industries is that
correct?

2 That is cozrect.
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o] And now we have a refleczior of two employees, Mr.
Rlond=11 and Mr. Barra is that correct?
A Correct.
Q And Scott Barra was also a Union employee from the hall at
that time?
A That's correcz.
Q Did Mr. Barra hald any Union offices at that time?
A At that time I kelieve he was tne vice, he was the vice

oresident at that time until Junc until July of 2071.

Q Dd his role as a Unior officer have anything te do wilh
assignment “o Newark Electric 2.0?

A No.

Q How was 7e, how c¢id he come to be assigred to Newark

Blectric 2.0?

A I believe Clark Culver assigned him there.

Q You were not the business agent there ——

A I was not the business agent --

o] ~- a0l the business manager.

A -- no.

Q Okay. Now, unlike, well, let me ask you this. On the

Zourth pace, on your, your handwritten form there's a place for
the Employer Federal Registration aumber, co you see Lhat on
this one?

A The fourth page I'm trying to --

Q Yes, the tourth page.

BURKE COURT REPORTING, LLC
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Q Okay. And listing four emplcyecs this time.
n Uh-huk, yes.
Q Did all four of those employees come frow Lhe hall?
A Yes, Lhey did.
Q And this is a two-page document, or a one-page, two-page
document, correct?
A Yes.
Q 2Znd so the second page which is actually the last page of

tae exhibit has lwo more suployees?
A Yes.

Q So, for the month of June Newark Electric 2.0 has two

employees listed, that's Mr. Blondell and Mr. Barra, and that's
on tke fourth page. 2nd then for Colacino Irdustries, diffesrent
company has six employees listed, s that correct?

A Yes.

Q Ard the federa’, the Fmployer federal register number =or
Colacino Irdustries listed on pages, the last two pages is

different from the one that was listed for Necwark Elecctric 2.0

is thct correct?

A From the first one?

0 Yes, if you could --

A Page one?

Q I'm going just with the month of June.

I That, the month of June, yes, they're different.
Q The month of June.
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A Yeah, they're different.
Q We nave this one for Newark Elcctric 2.0?
A Yep.
Q And I'm just saying tais one és compared Lo .he other twn
different company names, different Employer TD numbers.
A Yes.
Q Now, I want you to look at two exhibits.

MR, TREVVETT: May I approach just to show him? All
right.
BY MR. TREVVETT:
Q Exhidbit 8ix which is ~he Newark Electric letter of Assent,
now I want you to look at that one. I want you to look at the
second page of that document f you will, the onc with the stamp

on it, what's thc Federal Employer ID Kumber on that document?

A It's 16-7127802,
Q And what's the name Lhal's been assigned to the Emplayer?
A Newark Electric.
Q Now, I want you to look at Zxhibit Nine, which is the one

1 just went to, and if you would look over that page for June of

2011, Newark Electric, do you see that?

A It's 2-7-5-5-6-9-9-5-6.

o S¢, :hat's a different one all right.

A Righz.

0 And now if you look at the following page, Colacino

Industrics, what's the Federa’ ID number is thaz?
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A -- I would say yeah, orobably.
Q Well, let mc ask you this. The employees are reflected in
“hese xeports from July of /11 tc March of /12, dicd you ever see

any of them operating any company vehicles?

A Yeah, Newark E_ectric.

Q So, they were oparating --

A Yes.

Q ~- like you testified the Newark Electric wvehicles ls Lhal
right?

B Yes.

Q Ard no other vehicles as far as you know?

A Nope.

Q Now, Exhibit 12, which was in evidence, is thes

termiration, the packet of termination letters for Colacino
Indastries do you see thaz?

A Lel me gee if I can find it. Yes.

Q There's, there's, is there any, there's no dispute is
there that Colacino Industries is a company legitimately

terminated its rclationship under the letter of assent

c?
2 There's no dispule on that? Well, it's datec July 20%.
Q Right, are you, do you dispute that this was --

A well --

Q -- this packet of documents did not terminate tre

relationsaip?
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A It's 1-6, dash, 5-8-5-3-6-1.
Q So, arothcr different federal ID number is that correcz?
A Right.

MR. TREVVZITT: May - have a minute, Judge.

JUDGE CHU: Sure.

MR. UREVVELL: May T just have a minute here. Okay.
BY MR. TREVVETT:
Q Now, if we go to Exhibit 11, &nd that's th-s other set of

reports, do you see this?

A The repor-s you said, okay.
Q Yes, tris dccument. %o, this, these the t:rst page these
are zll being reported under Colacino Industries for July?

a This is month of July, corrcct.

Q And during this period of zime which covers from July of
2011 all the way through it looks _lke March of 2012 is the last
page, do you see that? These are being repnorted for Colacinc
“ndustrias, Inc.

A Marca of 2012 --

Q Right, so --

L —- does have any Employer ID number on it.
Q No, I see Lhal. Bul 1t looks as thougn, it looks at tha

top as though it's, the copy is bad. It locks like Colacino

lndustries.
A If I had to guess -~
Q So, all of those ——
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A bid, do I dispute a, you, would ycu ask the question
again? I doa't --

MS. SELLERS: Your Honor, I'm going to obect because zhis
calls for, General Counsel is nol disputing that thaz
lerminating the relationship for Colacino Industries, and so
it's not an issue in this hearing.

MR. TREVVETT: TIf that's a stipulation I'1ll take it.
MS. SELLERS: It's not part of the complain:.
JUDGE CHU: Okay, fine, if you, I didn'l see that in tha
comglainl or reflected as & charge but the —-—

MS. SFTTLERS

General Counsel will stipulate that their
zelationship, tre lstter of assent C, signed on July 20, 2011,
with Colacino Irdustries was corrcc:ily terminated under the
terms of the letter of Assent.

JUDGE CHU:

Thank you. Will thal work for you?

MR. TREVVETT: It does, Your Honor.

JUDGE CHU: Thank you. So, as stipulatec by acting
General Ccunsel.
BY ME. TREVVETT:
Q So, I think if you testified, is it your testimony that

you never knew thal Newark E_ectric 2.0 existed as a separate
company, is that your testimony?

A lrat is my testimony. Until I received this letter I
never knew of Newark 2.0, or any C 2.0 existed.

Q Ard which letter were you rsferrinc to, siz?
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A April 12, 2012.
Q And if we lcok at the dccument that was marked as Cencral

Coursel 18, that's a letter from your attorney, correct?

A Yes.

Q 2nd it's addresssc to Mr. Colacino of Newerk Electric 2.07
A Lel me look at it zgain to make sure that's what it said.
vas,

0 It's the oaly with King on it.

A Yep, I'm awarc of the one you're speaking of. Colacino is

also spelled wrong.

Q Cid you have discussions with Mr. Oliver pr-or to the
drafting of this letrer?

A The only discussior was that I considered them the Union
contractor and wecu_d he represent us anc contzct us because I
was, no onc had cver contacted me back.

Q Well, wkat exactly did you say to Mr. Oliver?

A What exaclly did I say? I sald that, I explained to rim
that Newark Electr’c was a signatery cortractor, and tnat they
had not <erminated in a timely fashion, and that I still
consicered them a Union contractor, and woulcd he represert us

and write a letter on our behalf.

Q And those were vour words Lo --
p:3 Those were my words to --

Q -— Mr. Ollver?

A -- Mr. Oliver, correc:.
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back to that time and I'm goirg to say nc.
Q Well, isn't it true that for years Mr. Colacino he didn'l
want to sign up Colacino Industries with & Ualen?
A Yo, for years Le asked me to ne doudle-breaasted and L said

that there's no way we could do <hat.

Q 30, you did not talk about the creation of a second
company that would be the Unicn company, the 2.07?

2 Yeah, we did speak about it and that's when I -old him
that I could not do, we're 10t going to do a Union company and a
non-union company, that we're, IBEW does not dec double-
breasting, and that's what that's considered. We don't do that.
Q Well, let me ask you this. Is that not what you were
doing when, thought you were doing when you signed up Newark
Electric and Colacino was unsigned up?

A No, because he under our preservetion clause he can't do
work foer both companies. Thiey can't, our people can't do work
for both companies. He would have to suk it out to a Union
company, and that's when he became, Colacino Industries became
one wher he signed.

Q But Colacino Industries cculd certainly sub oul Urion work

Le Newark Electric, correct, the Inion company?

A Yeah, it could under, under --

Q He just couldn't --

A ~- the terms of collective bargaining agreement, yeah,
absolutely.
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o) How is it, ZIf ycu <now, do you know why Mr. Cliver would

then reference Newark Electric 2.0°

A Yeah, because I gave him this letter richt here.
Q Whal, whal, which one is that?
A Z gave, T gave hin one of these letters, .et me pul_ it

up. L have tc remember which cne I gave him.
MS. SELLERS: It's GCX-13, try that one.
THE WITNESE: VYes, that is the one.
BY MR. TREVVETT:
o All right. So, you had given General Counssl Exaibit 13
to Mr. Oliver?
A Yes.

Q Znd tken asked him to write a, represent vou and write

this letter?

A Yes.

Q And ycur testimory is you receivec a =cpy of this letter.
A The King letter?

Q I'm sorry, yes, Exhibit 13.

A Yes.

Q I want to go back to a point in time, if I may, when the

second leller of assent C was signed on July 20% with Colacino
Industries. Prior to that signing of that second letter of
assent had you had any discussion with Mr. Colacino akout the
situation with Newark Electric not werking out?

a No, T mean he had talked about, I'm trying to emember
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Q It wouldn’t violate the preservation of rights and the
NECA or anytking like that.

B No.

Q S0, Newark Elactric, or excuse me. (Colacino Industries
could be doing jobs as a non-urion centractor, correct?

A No, they could be doirg work of different types. They

cou’d be instelling sidewalks or something like thaz,

absolutely. But if Lhey did electrical work, no, they could
not.
2 Let me reprrase the gquestion. Before MNr. Colacinc entered

into any _etters of assent with your Union, before he had any
rclationship like tkat, Colacino Industries could certainly have

done any kind of work even if it was Union work as a non-union

Employer. He could do electrical work.

A Correct.

Q Right.

a He could do elsctrical work, yes.

Q Okay. So, if he wanted o try the Union out on a trial

basis was there anything wrong with him forming « Unicn company

and signing that company up to do it, the Union work?

A Was there anything wrong, was there anything wrong with
it?

Q Right.

A It's something that we wouldn't do. If he, LI a cocmpany

signs off - don't care if youa've got three companies, one
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company, two companies, 1i one ccmpany signs up they'rc not
allowed to sublet work at all. I guess is what the bottom line
is from my, from my viewpoint when I would stand for it is, he
would do electrical work wculd be done Unlon.

o] Well, let me ask you this, we'll go back. You described

fhe building that Colacino Electric and Newark Electric are in,

ight?

A Yeah.

Q You've seen the building?

A Uh-huh.

Q You've walked thrcugh the front doors?

A Yes, L have.

Q Both names are on the, cne name is on onc door, the other

namc is on the other dooxr?

A I don't recall but I'm sure if you're saying il is, it is.
Q Sc, Colacino Eleclric is on one door. Newark Electric is
on the other?

A At one point in time there was also Tujolt Evono Electric

{ph) on the door at one poirt in time also. I mear so ——

Q Yes, but
a And, and --
(¢} Let me ask ycu this then. 7Jid you know that Jim Colacino

had two corpanies, or did, were you under the impression that

Jim Colacino had two companies beforc he sigred any letters of

assent?
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Q -- he's going to sign up one ot them.
A -~ I did not say that (a) one could remain this or one

could remain that, that discussiorn never took place, so that's

way I guess I'm having the issus of answering that. I didn't
have that discuss’on.

Q We 1, you knew, you testified you knew he had two
compan-es.

A Yeah,

Q Ard on February 24 of 2011 he signed one of them up
according --

A Yep.

Q -- o you?

A Righz.

0 And you belicve that company to be Newark Electric Cerp.
A That's correct.

Q 50, at that point in time you dida't have any problam with

hlm having & Unicn company and a non-union compaly

A Correct.

Q Okay. So, ne could, he could use the, he could use cne
company undcr your, without violating the jurisdiction, and the
NECA’s or arything like that. He could use the one company
Newark Eleclric as a trial for the Unicn, right, and keep the
other one separate?

A Could he do that? Until he did electrical work with that
other compary, corrocct. But once he did bargaining unit work,
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2 Yes.
<} S0, yon believed him to be the owner of Newark Electric,
correct?
A Uh-huh,
Q And you believed him to be the owner of Colacino
Industries, correct?
A Yes.
2 So, he owns two companies.
A Correct.
0 Both of which before signing any letters of assenl are
non-unior companies, correct?
A Cocrecl.
Q Both companies can do work that's in your jurisdiction but
“here's no viclation because they're ron-union, they haven't
sigred anything correct?
A Correct.
Q Now, he, Mr. Colacino says I'm willing Lo try the Union
out, bul I'm only willing to sign up ane company corract?
A Fe said he would sign the letter of assent.
Q But ycu knew he had twc companies, right?
A Ch-huh.
Q You just testified to thaz.
A RiglL.
[ S0, he's going to, he's telling you --
A well, you're telling me that --
BURKE COURT REPORTING, LLC
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incorrect
Q And did you ever tell Mr. Colacino that?
A Yes, - told him he would nct be zllowed to be double-

breasted on meny occasions.

Q Do you have any docurents that support that?

A No, I do not.

o] So, these are just conversations that you --

n Yes, it is --

Q -- say you had with -~

A —= conversallions.

2 Oxay. Now, did you, towards eitker the end of June or

early July of 2011, prior to the time he signed up Colacino
Industries in a letter of assent did you have discussions with
Mr. Colacino about, you know, the business model with this
Newarx Electric not working out?

A Ho.

Q Did you, were you aware -hat he was going to stop using or
doing any work through Newark Electric?

A No.

Q Did you know that he was signing up Colacino Eleclric, or
Colecino Industries in order Lo bring the employees and all the
work back to trat entizy?

A When we sat down and discussed trat, it was becausc their
bookkeeper had an issue with the way thc kooks were being kept.

And he wanted to bring sverything under one Zold so it would be
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easier on lhe buokkeeper. It was a bookkesping furcticn is the ( ,>
way T undersfood if, and that's why L had no problem with it,

and that's why I went to the international ard asked “hem if

~hey woulc have a problem with it.

Q And why would the internationzl have a problem wilh il?

A I don't know, but &s I sa-d belfore & leller of zssert C is
oaly extended once. And T wanted to make sure —hat it could be

allcwed fer this instance for his bookkeeping possibilities.

Q And did you get any response back from the intcrnational?

A Yeah, I got & verbal okay on it. It was just a verbal

oxay, veah, go ahead and let them do it.

Q None ol Lils was in writing. ©None of the reguest were in
writing? ‘/ \)
A No, it was not. ,
Q Ckay. So,. orce Mr. Colacino signs up Colacino Industries

in July of ’1l, were you, did you become aware that he wasn't

using Newark Electric anymore for anythking?
A No.

Q Did you get any reports, any payroll reports with Newar<

Electric on them do you recall?

P2y I don't look at the »ecports. I look az, first of all I

spot check them if I'm asked, other than that all I check for is

if proper beneflils have beer paid. It's not unhesard of fo-

contractors to use a different name at any given time. I cneck

for benefits, make sure that ours are proper, make sure that the
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that. 2t the time Colacino Induslries was signed up, July 20,
2012, right, Lhey signed a letter of zssent C, then, rigat.
Ncw, at tha= point ir time Newark Electriz could not rescind ts
letter of assert because it's still ir the first 180 days, is

that correct?

A Correct.
Q S0, if Mr. Colacino --
A Let me do the math. T can't, dor.'t wart to say correct

and not, so, February, yeak, it was still in the first 180 days.

Q Yes. So, the earliest hc could have done it would be
sometime in August, maybe September?
A Yes.

Q So, at that polnt in time ha wasn't able to rescind the

Newark Electric letter of assent. (U)
A Neitner one of us were able to.
Q You're saying you didn't have the power to alter zhat

document at all?

A It says so or ths document.

Q Okay.

A It says neither party for first 180 days.

Q When was the first time that you ever told Mr. Colacino

that you ccnsiderced him to still be a Union Employer under Lhe
letter of assent for Newark Electric?
A Him, personally?

Q Yes.

BURKE COURT RRPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660

I~

2019,

10
11

12

16
17
18
19
20
21
22
23

24

11
12
13
14
15
16

17

20

21

22

23

2484948, Page94 of 130

23
benefits are paid.
Q I Anc the issus of re-dating the Newark E_eclric letter of
assent was Zhal ever discussed?
A The time it was c¢iscussed was what | -estified on the July
2™ meeting. ‘That was Jim's bel-ef and I told him that was
never my belief.
Q July 2™ of what year?
A July 2™ of 2012.
0 So, ycu'ze saying at the time, back in July of 2011, I'm

going back a year earlier.
A Okay.
0 So, you're saying back in that time period before you

signed the secord company out there was no discussion about re-

dating?
A Ko.
Q You didn't tell him that you would re-date the othcr

_etter ot zssent?

A No, I did nct. Nope.

Q S0, in essence at the time ycu're saying Lhal Lhe Urion
had two differenl leller of assent C’s wizh the same owner,
company, same Frp’oyer and that was okay?

A It was & bookkeeping function that's the way I was
explained to it, to my intcrnaticnal that's why we did it. We
did it strictly to make his life easier.

Q New, at the time Newark Electric, excuse me, withdraw
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A July 2™, Lhe first time I saw him ir person.
Q When was the first time ycu communicated that message back
to him through anybody else or tried to?
3 Tried <o, I tried many —imes to do it prior but on the
June 29", when the twe _adies showed up at my office, I
cormunicated with them to make sure Lhal they told him that.
[o] Now, -f the -- and let ms just show ycu this General
Counsel "5, it's this one here for Newark Electric.
A I got it right here.
Q Hypothetically speaking if there was a finding thal Lhe
letter of assent C for Newark Electric had been re-dated to July
2C of 2C€11, would you sLill have issue with tais termination
lelter?

MS. SELLERS: Can I chject on the grourds it's a
hypothetical cuestion?

JUDGE CHU:

I'11 allew it. Can you answer that guestion?

THIZ WITNESS: Can I answer that question? Well, if you go
by the documeats IL says in compliance withk 72011 i< the, in
the, if you go to ftre latter of assert ¢, it says atter the
first 12 months Zrom the tentative date thie letter of assent
unsigned shall bounc, first 18C days, it says the local Union at
least 30 days prior to the selected termination, so nc, beczuse
it's not 30 days prior.

BY MR. TREVVITT:

Q Other than the chiection seing 30 days prior would you

EBURKE COURY REPORTING, LLC
1044 Routc 23 North, Suite 316
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have had eny other objecticn if that letter of assent C had been
ra-dated?
A It, it the letter of assent, I mean, you're “rying, then
taere's nothing in, I mcan that’s part of the document. Why

would I nct have that in there? I guess is the, it was noz 3C
days prior like it was supgosed Lo be.

Q That's your on’y, that would have been your only objection
in my hypothetical.

A Let me look at that real quick. I got six or seven letzer

of assent C’s in front o me. I would object to it still.

Q Wry is that, sir?
A IL was signed on July 20, 2011. wWait a minute, let me see
the date. This is June 29", so, no, 1 would, no, - guess I

wouldn’t have.
Q So, the whole issue here is it boils down I thirk we

talked about this -5 whether or nct there was a re-dating of
that Newark Electr:c from your perspeclive. You say no and

therefore none of this is, this letter is not valid. am L

summarizing that fairly and corractly?

A Yeah.
Q Mr. Blondell, I'm just going to kind of switch gears and
talx a little bit about Mr. Blondell
A Okey.
Q Is he currently a member of Leocal 8407
A Yes, he is.
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JUDGE CHU: That's fine.
MR. TREVVELL: Thenk you, sir.
JUDGE CHU: Off the record. Plcasc come back at 10 of
four,
{Whezxeupon, a brief recess was taken)
CcUDGE CHU: Back cn the record. During the short recess

Acting General Counsel submitted General Coursel Exhibit 1, ard
there's an index and cover sheet, so I don't need to repeat each
of the suksecticns. Zny okjectiors to the admission of GC-1?
NMR. TREVVETT: No objection, Your Honor.

JUDGZ CHU: Al righl, Lhank you. Moved and entered into
the record.
(General Counsel Exhibit 1 receivaed)

JUDGE CHU: TLet's continue with the cross cxaminatiocn of
Mr. Davis.
BY MR. TREVVETT:
Could you show Lie wilness General Counsel One, please.
I got it.
Let's flip you over to the last page, do you see that?

Uh-hua.

[T I oY

The original, the first origiral charge in this malter,
okay. WNow, this is filled out by your allorney Mr. Oliver, is
that correct?

A Correct.

Q Did you have any discussions or input into this charge?
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¢ What is his status?
A lle is a member but he's nol working for the local.
o] Do you hiow Zong has he bean in that status?
A I nelieve g‘nce March.
Q March of?
A This year.
o] This year 2013, okay.
A Uh-huh.
Q And prior to taat was he working --
A Yeah, he werked cn --
Q -~ through the lccal?
A Yeah, he worked off anc on.
Q All richt. Now, do you know whelher he's done any work
outside of the Union?

MS. SELLERS: Onhjection relevance.

MR. TREVVELT: Well, one of the things it gocs to, quite
frankly, Judge, is if there's a finding there would bs some sort

of a monctary remedy end sc I think it would go to Lhat.

¥§. BELLERS: That's whél a compliance hearing is.
JUDGZ CHU: Yes, I don't want to, I don't usually go into

the compliance issues.

MS. SELLERS: Okay.
JUDGE CHU: At zhis zime, okay.
MR. TREVVETT: Tair enough. Judye, may I maybe just a

couple of ninules with my client?
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A I explained to then what happened and he drew up the
charges.
8] Okay. So, if I look under number two it says, the first

paragraph says, “:thc Emplcyer has violated Section 8(a) !1)and

(3) of the Act by on or about Jure 29, 2012, lerminaling the
employment of Anthony Blondell because o2 his protected
concerzed activity, and becauss his membership was part of IBEW

Local 8407, do you see taat?

A Yes.

Q 2nd that was basec on irformation you provoded Lo Nr,
Oliver?

A Yes.

0 Now, if you look at l(c), waich is two pages forward on
that, do you see that, it's like the third from the ond, it's

the amendec charge?

A Ckay.

Q Lo you see the documents there?

A Yeah,

o} And so that the, the part of the tirst, the original

charge that I just read to you is not & part of this charge is

that correct, thec termination of Mr. Blondell?
A Cerrect.
e} Sc¢, ls 1L the Union would agree ~—hen that his termination

or that original terminatior was not a d-scriminatory act?

A 1 guess I'd have to have that explained to mc again. You
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mcan the last page.

Q The original charge you had alleged his termination on
Jaiuary, excuss me, June 29 as a --

A Wken, when —-

Q -- discriminatory act, an illega’ act, right?

A Right.

Q Now, you amend the charge. And Lhe amended charge on

October doesn'l have that allegation. You've ftaken that

allegation cut correct?
A #ell, it says differenzly laying off constructively
discharging because of cmployce plan to work.

Q Right, but you don't, but you've eliminatec the part about
the termination or June 297, correcz?

A Correct.

Q S0, is it fair to say taen that the June 29™ terminztion

is not in the Union’s mind as a discrimiratory act bccause you

took it out.

A Right.
Q Okay, that's all I had,
a Yeak, no, that's --
MR. TREVVEI': No fturther questions.
THE WITNESS: I'm trying to -- too many dates. It's hard
te keep the dates right.
JUDGE CHU: Redirect, plzase.
MS. SELLERS: Fardon?
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THZ WITNZSS: Now, that I, yeah, it's Newazk Electric 2.0,

I've got a letter ol assent with Newark Flectriz Newark 2.0.

3Y MS. SELLERS:

Q Tn order to terminate a letter of assent does the company
have to just provide the local with nctice or do they z_so have
to provide MBCA with notice?

A No, it says here in the le.ler of assent C you have to
provide MECA also.

Q Okay. So, if Mr. Celacino tailed to provide MECA with

notice in this case would that also be a »cason why it would —-

A Yes, that would also, yeah, trat would also be a reason.

Q Going back to the original charge, which is :he last page,
it's on Exhibit 1!a).

A Yes.

¢} The fermination of Mr. Blondall on June 29%2

A Yes.

Q You originally testified that you did not file a grievance
over thaz, why nct?

A Becauss he was relnstatec.

a So, would you consider a perscn who was terminated and

then reinstated to have been discrininated against?

a Well, yes.
Q Okay. HWould you file a chazge or a ygrizvence over it?
A No.

MS. SELLERS: T have no furtier questions at this time., I
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JUDCGE CHU: He said no Zurther queszicns.

M3. SCLLERS: ©Oh, sorry.

MX. TREVVETT: Yes, I'm sorry, no furtrer questions at
this time.

REDIRECT EXAMINATION

BY MS. SELLERS:
ol Mr. Davis, can you find General Counszl’s Ixhibit 13, the
June 29%% --
A Yeah, it's rigat in front of nme.
Q Okay. On there could you just read that to yourself rsal
quick?
A Yes.
Q So, ycu were asked if you had any other objections about

this terminaticn of a letter of assent. tid you have a lstter
of assent with Newark Flectric 2.0?
A No.

Q So, would this letter terminctc your letter of assent with

Newark Electri

MR. TREVVETT: Objecticn, calls fcr a legal cenclusion.

MS. BELLERS: You asked i7 he had any objecticns. You
asked that same exact question.

JUDGEH CHU:  I'1l allow it. This is a lay person’s
opinion,

THE WITNES3: 8o, does that mean I can answer?

JUDGE CHU: Yes.
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have --
JUDSE CHU: Well, wait, _et's ses if there's any recross.

MR. TREVVETT: Oh, sorry, Judge, there's no way to play

that back is there? I'm sorry. The last flurry came so fast

that I'm not sure I underslood iL. And if I could hear it again
I wouldn’t have to ask any silly questions

JUDGE CHU: Well, all right. Can you read it back?

(Whereupon, a brief recess was taken)
cUDCE CHU: Any recross, courselor?
RECROSS EXAMINATION

BY MR. TREVVETT:
Q We 1, if T understood trat ir listeniny to it your
testimony was trat you would consider somebedy whe had been

terminazed and reinstated to have been discriminated against,

correct?
A Yes.
Q And why, I'll ask the gueszion again, why was that

allegation withdrawn from the amended charge?

A Cuite honestly I con't know.
Q Ckay.
A I, the, the, did, I considered the issue fixed [-om the

doscrimination because he was given his job back, so.

o) S0, effectively there was no discrimination.

A Well, I wouldn't say that. I would say that therc was, hc

was made whole so ticrc was no reason to pursue it.
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Y
0 Okay. I think we have your testimony, thant you. ( /

JUDGE CHU: Thank you. There's no other questions for
this witness at this time. Ms. Sellers, you were about =o say
sorething?

MS. SELLERS: Yes, I just necd to rescrve the right to
recell him. Respondent oroveded us with 20 boxes of subpoesnaed
documents. And I was not surprised Lhdl we were unable to get.
Liarough them in the two aours. They, they're a lot of
documents, many that go beyond the dates of what we requested.
So, I may need to recall this witness depending on my findings
of going through thosc.

JUDGE CHU: Well, I'll entertain a motior when you make a
fully recall. I would juslL say for the record that, you <ow,

_f you anticipate a sense of documentation, the subposna that -
ars pursuant that you did, in my opinion I would have done it

sooner rather than later. But be it as it may you can make thaz
motion if you deem it necessary efter your review of the
subpoenaed documents if you need to recall this witness, all
right?

MS. SFTTERS: Fine.
JUDGE CHU: Mr. Davis, you're excused as a witness zt this

time. You may be subject to recall. Please do not discuss your
testimony with anybody other than your _egal counsel, all righl?
THE WITNESS: Do T Lake all this with me?

MS. SELLERS: No, yon don't.
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Q How long have you beer a member of Local 8402 (\)
P2y Approximately 28 years.
Q What's your classification zs an electrician?
A Journeymar. wireman.
Q Do you know James or Cim Cclacino?
A Yas.
Q How do ycu know him?
I I work fer him.
Q Wher was the first time you worked for Mr. Colacino?
2 I started there in November 200€.
Q And how long did you work Lhere?
A Approximately four months.
Q And what was ycur position there? .
2 I was just sent there by the Union to help them cut, Jjust (\ )
to as a extre hand.
¢ Anc what about the next time? :
A The next time I worked [for hiw as a subcontractcr from
around May of 2307 threugh November 2011, maybe, somewhere
around there, 2010, I'm not sure.
Q BAnd did you werk for him any cther time?
A Yes, I worked for him again when he becamc a signatory

contractor with Lhe Local Union, maybe March 2011 through July
of 201Z.
Q The last time you worked from March 2011 to July 291z,

which of these companies did you work for?
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JUDGE CHU: No, leave it.
THE WITNEES: Okay.
JUDGE CHU: Thank you.
{Witness excused)
JUDGE CHU:  Oft the recozd, please.
{Whexeupon, a brief recess was taken)
JUDGE CHI:

Back on the reccrd. Ready Lo proceed w*th the

next witress? You're Mr. Blondell?
THE WITNZSS: Yas.
JUDGE CHU:  Can you come up to the witness seat, raise
your right hand.
Waereupon,
ANTHONY BLONDELL
laving been first duly sworn, was called as a witness and
teslifled as follows:
JUDGEZ CHU: Have a seat, please, State for the record
your full rame.
THE WITNESS: Anthony J. Blondell.
JUDGE CHU: Thank you. Ms. Sellers, your witness.
DIRECT EXAMINATION

BY MS. SRLLERS:

Q Mr. Blondell, are you member of the Union?
A Yes, I am,

Q Whet Union are you a member c¢f?

A The I3EW Local 840.
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A 1 started off as from what L recall Newark klectric 2.0
because that was on my paycheck.
Q Znd did that come, did, at scme point that charged?
A Yeah, maybe a Zew months later I noticed my paycheck sald
Colecino Induslries,
Q Mr. Blondell, can you please tell us what General
Coursel’s Exhibit 20 is?

(General Counsel Exhibit 20 identified)

A It looks like copies of paste ups made out to me,
0 Is this how you were aware of whal company you vere
working for?
A Yeah, L guess so. When 1 first started L was Newark
Electric 2.0,
Q Did you ever find out ary otker way that you had started

to work for Colacino Industries?

A I think I just when I noliced on wy, :he paycheck wes
different. The year and the date was different ore time. T
think | inquired with Cory Brink at the time, and she had just
mentioned that they were doing something new now and everything
15 going to be the same.

Q 80, when you started out working for Mr. Colacino al
Newark Electric 2.0, and then when you were terminatad you were
working fer Colacino Industries was there any transfer process
that took place?

A What do you mean by transfer?

BURKE COURT REPORTING, LLC
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0 Did you have to bid on a job or [ill oul any peperwork for
a process to switch companies?

A No, I didn't.

Q In your paste ups indicating that you worked for Newark
Electric 2.0 what wore your joo dutiss?

A I was just doing electrical for him.

Q And Lhen when it switched to your paste ups that you
worked for Colacino Industries did your job duties change?

A No, I really pretty much stayed the same, nothing out of

the ordinary.

Q I'd like to turn your attention to June 29, 2012.

A Ch-huh.

Q Can you tell us wkat happenad that day?

A Yeah, T was termirated.

Q How did that come about?

A We_l, I, when I collcctcd my paychcck arcund 3:30, at the

shop, there was a letter saying I was terminated due to
disclosing company infozmation, maybs, somelhing like that.
Q So, General Counsel’s Exhibit 21, is this tha letter you
received ir your paycheck?

(General Counsel Exhibkit 21 identified)

I Yes, it is.
Q Ard it says you were terminated [or disclosing company
informatior. withou:z consent, correct?
A Correct.
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Q And vhat happened then?
B We started off I just expressed that I was hurt by the

fact that he actually terminated me like this, with a lstter,
and that * wish he would have cone to me and, you know, if
sometning had happered, somebody could have asked me.

“he bottom line I yuess by the time we were done he had

just said he had some misstated informatior. I was ccllateral

damage. And he offered to rescind the letter, apo_ogized, I
accepted.
Q Did he cxplain why he believed you Lo be Lhe one that hac

taken that piece of paper?

A No, I don'L believe it was after that. I don't xnow if
the paper was on the desk, that's just what he thought, and
that's what somebody told him. I don't know anything abous a
pisce ot paper on his desk.

Q During the meeting did you have any conversations abkout

anything else?

A On the meeling of?
] on June 307,
A June 30", actually it was, we were there probably & couple

ot nhours. We talked about how he could make, trying, he was
trying to meke things work with Mike Davis, the Jnion side of
the cempany, trying to go over the, what's the paper, you know.
Q The _etter of assent?

A Tetter cf assent, yes.
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Q Wers you awasre at that time whal information you had
disclosed without the compzny’s consant?
A No, I wasn't.
Q What did you do when you received this letter?
A Well, T tricd to call Jim and he didn't answer. I would
try repsatedly. I had the office try to call him. He didn't

answer, Eo, I Lried Lo get out of the office manage~ Vicky

Bliss fo fry to find out what it was. And she had stated that I
took a piece ot paper o:f his desk and broaght it to the, I
guess Mike Davis. And I of course denied because I hadn't been
in there.

I actually asked them tc go Lhrough Lheir video tape
because ne has video cameras in his office to view it, and show

ne where it was. I never, haven't beer Zn his oftice. I did

not do that. And Vicky’s comment to me after a while was wecll,

somebody did it. And I said so I got fired because somebody did

it. And pretty much it stcpped there, I didn't continue Loo
much there. I, later in the evening I did get a hold of Jim and
we met the following morning.

Q And where dic you meet?

=8 At his office.

Q 2And what time was it?

A At 8:00.

Q

Sc, that's on June 3072

A Yes.
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[0} Su, he was he was t-ying —o work or the Lnion’s side. Did
ne --
A Rigat, he was just, he was trying to resclve the letter
and the dates. And hc had actually, he had reached back and
~here was a letter on the credenza that was Lhis date, qJuly
20, I don't know I iL was a prior year because that's when
he signed it or s gned a letter. We did refer to that = cougle
of times, and July 20*" became a date that we thought was a last

day of ending a Union contractor.

Cclacinc present and vou durlng this

nesting or was somebody else Lhere?
A Aclually it was just us fo» maybe ahout an hour, and then

Scott Barra entered the room.

Q And who is Scott Barra?
A Scott Barra was another employee, a Union electrician.
Q And waat happened when Mr. Barra joined ihe meeting, was

he part of this conversalion about the culy 20" cate?
A Yeah, I mean I guess a lot of things were d:scussed where
Just everybody I think was trying to naash out, you know, how
things are. T think Jim was trying to cxplain what :t was he
was lcoking for, or what he reeds for his business to operate
with a Union or without a Union. I Lhirk Scctt was just there
to try Lo see what was going on himself.

T guess a lot of things were probably happening bccause we
but July 20™ to

didn't know what -- I keep reZferring back —-
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me that was a date that I jusl kept thirking about wondering if
that was, you kncw, like a last date for me anyway, the time I
was there hecanse of the Zermination. So, by the timec Scotz was
there 1 believe we had, Jim had already made an offer tc rescird
the,

the termination ncte, so that was taken care.

So, really when Scott was there, I Lhink it was mora or
less just talking about the Union or non-union type opticns that
Jim was going to have to go for.
Q Jid Mr. Colacino explain what would happen on July, tc vou
on July 20°® if ke did not stay Union?

MR. TRIVVETT: Objection, leading. We're gelling to the
hub of the issue here, and I really would like “ust rot sc nany

leading queslions.

JUDGE CHU: The question is what else did they discuss?
MS. SKE_LKRS: Yes.
MR. TREVVETT: Right.

BY MS. SELLERS:

o] What else was discussed during that meeting?

A Z don't thing we ever really brought up what would happen

on July 20™. I don't recall any cof that. Pretty much what we
discussed waich led into Scott Barra actually made a call to
Mike Davis to try to setup a meeting for the following Moncay or
Tuesday. I don': recall which day it was, to get together wizh
Jim in his office and try to work out what details needed to be

worked out.
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Q Qkay.
A I think we had probably an hour mseting there.
Q Did they come to ary agreements during that meet:ng that

you renicmber?
A No, but they talkec about a lct of difZerenl scenarics.
And Jim Lalked aboutz the <ind of people he would look fcr, he

wanted to wort fcr him because of this specialty in his

business.
Q Can you elaboratc?
A Jim is does more of the technical side of the business.

30, some of them manpower he needs, he needs people that are

maybe mors gualified te a point, or at least can understand, or

at least get somebody in there that you can train them on, and

then, you krow, so they understand how his busincss works.
Q And how did Mr. Davis respond to that?
A de Zust said thaz, you know, we have peoole available, and

we can work people inlc Lhe system.

<} Was your termination discussed at that meeting?
A Frcm what 1 rememoer just briefly. I think we all, wec
touched it cn it briefly just to say that me and Jim had workec
it out and it was a misunderstanding. 2And I thought thal's
where it was left at that point. Jim was going <o have a letter

rescinding the initial Tettar which he did. 2nd L followed up

with him and everything.

Q Did you receive that _etter?
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Q Did that meeting, did you allend that meeting?

B tes, I did.

o] And did arything happen?

A Yes, it did.

Q And who was present?

A Jim Colacino, Mike Davis, myself, Doug Geary, and T'm sure
Scott Barra wes there, tco, I'm pratty sure he was.

o] And where was fhe meeting?

A <t was in Jim’s office.

Q And where is Jim’s office?

A Uh

Q First, where is the physical location, whaz's tha addrass?
A Harrison Street in Newark.

Q And who spoke during this meeting?

A Well, I think a little bit cf everybody. More of the

conversation wes between Mike and Jim, everybody kind of
listening n, maybe throwing a little input once in a while. T
don't bzlieve there was a loL cf input from Doig, Scott or
myself. I taink it was more Jim and Mike trying to discuss the
letter of assent.

Q What did the discuss about the letter cf assent?

A Well, they discussed a lot of things. I mean I don't
remember exactly everytairg bul I kucw they were going actually
Lry Lo get another date,

them two togethar, to try to co over

them more.
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A Yes, T did.
o} When did you receive that letter?
a I'm going to say the wcck of, the first week of July,
maybe later in the week, Thurscay or Friday.
Q Is this Gereral Counsel’s Exhibil 22 is Lhis the lettar
you seceived?

(General Counsel Exhibit 22 identified)
A Yes, it is.
Q And did you return for work after receiving this letter?
A Yes, I returned it would have been the following Monday.

I believe Lhis was a Thursday cr Friday and - raturnad to work
on Monday affter that.

MS. SELLXRS: I'd Llike to offer General Counsel’s 20, 21,
and 22.

MR. TREVVETT: No objection.

JUDGE CHU: Thank you. Mark it and adwil il inlo the
record.

(General Counsel Exhibits 20, 21, 22 identified and received)
BY MS. SELLERS:
Q After you returncd zo work did ycu have any conversations
with your co-workers about the Union?
A No,

it was prelly quiel. The only co-worker really would

have been Scott Barra. ®We didn't really say zoo much to each
other.

Q Did you have any furthcr corversations with Mr. Colacino

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
wayne, New Jersey 0740
{973) 692-0660



©

10

11

14
15
16
17
18
1s
20
21
22
23

24

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Case 18-2784, Document 37-1,

about the meeting?
A I don'l believe we talked a lot abcut it, I mean little

bits, you know. We already had the meeting with Mike, maybe

stuff like that. I did at one point I would say July 17, July
18®, I did mention to aim if it was his intention or if ae had
plarned to lay me off on the 20" because that was the _aslL day

of the letter.

Q So, how did tha: happen, who approached who?

A I approached him.

0 And what did you ask him?

A I asked him if it was his intention to lay me off on the
20,

Q And why did you ask hlm aboit whether or not he was going

to lay you off or the 20%2

A I guess . just wanted tc know what was going on with my
employment.

Q Why, what were you, what were your concerns?

A What was my concern?

o Yes.

A T guess T just wanted tc know. L guess it was a one or

two weeks. or I cidn't know if I was going to be working thore
anymore becauss there wasa't any new contractor, cr if I was
going to have to get la:d off and go bzck to the Unzon Hell and
sign the book.

Q And what. did Mr. Colacino say when you asked him?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suitze 316
Wayne, New Jersey 07470
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JUDGZ CHU: I'm sorry, I didn'L hear you.
THE WITNESS: Wo.
JUDG CHU:  ‘Lhank you.
BY MS., SELLERS:
Q To the best of your knowledge was there werk for vou to be

still doing there?

A Was _here still work for me?
Q Yes.
A Yes, I believe so.
Q When was the last time you had been laid cff by Mr.
Colacino?
JUDGE CHU: What was Lhe projecl Lhal you were worxing on?

THE WITNESS: There’s multiple projects. We at the time
we were working for Farmington Wastewater kacility at a Gypsum
Mills s:te, a purp station system. And I was actually working

there w-_th Scott Barra.

BY MS. SELLERS:

Q Was Mr., Barra laid ofl al Lhal Lime?

A No.

Q Lid Mr. Barra, do you know why Mr. Barra was nct, why Mr.

Barra was not laid off when you were mcre senior than nim?

A I guess, well, no, I don't. I can explain why I think.
Q Did you have eny cenversations with Mr. Barra about your
layoff?

A No, L don't kelieve so. _ mean 1 think we knew it was

BURKF COURT RFPORTING, LLC
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A He said, yeah, that's probably what's going =o haogen.
And because I'm assuming at that poinl Lherz was nc deal made
with Mike Davis or the local Union, so.

Q S0, he said yeah, that's probably wrat's going to happen,
and how did you respord?

A Well, I just accopted it because it was, I mean T was a
Union emoloyee, and if he was goirg non-union, there wasn’z any
way I could work for himn.

Q Then what happenad on July 20%7

Llike

A I received my, Z was paic up for the week prior and

the week of, I received a lctter, layoff lctter frem Jim. And -
think I also received another letter that had their federal ID
I didn't kiaow what C

number, because I think I asked for.

needed Zor unemployment, so really I needed something that's,
maybe their federal Employer number because L didn't gnow if I
needed that tor unemployment.
Q I've handed you Gereral Counscl Exhibiz 23, can you
identify this document?

(General Counsel Exhibit 23 identified)

A It's a letzer that I ra T believe it was in

‘ved in my,
my paycheck.

Q And in this letter it says that you're being laid off for
lack of work. Was the job you were working on at the time you

received this letter finished?

A No.
BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
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coming.
Q Was Mr. Rarrz concerned he was going to be "aid off?
A No.
Q Why not if he told you?
A ®ell, I'm assuming it's because Scott was no longer in che
Uaion. I think he was doing another arrangsment with Jim
Colacino.
JUDGE CHO: 1s zthat what vou believe or was that they tolc
you?

THE WITNESS: That's, I'm assuming that's what hapoened

because he dropped out of the Union.

JUDGS CHU: Bul ycu don'lL kiow why.
BY MS. SELLERS:
Q Lid Mr. Barre or Mr. Colacino ever tell you that?
A Scott told me he did. I guess I was, what, what's the
initial guestion I guess? I'm sorry.
Q Did Mr. Barre tell you why he was not afreid of being laic
oll?
A No, 0.
Q Are you aware who the owner is of Newark Electric?
A Yes.
Q low?
A I work for him.
Q Ard who is the owner of Wewark Rlectric?
A Jim Colacinc.

BURKE COURT REPORTING, LLC
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Are you aware who the owner is oZ Newark Electric 2.0?

L )

Yeal, yes.

0

And now do you know that?
Because - work for him.
And whe is that?

Jin Colacino.

And are you aware who the owner is of Colecino Induslries?

And whe is that?
Jim Colacino.

Ard do you krow that because?

O P C ¥ OO O M
<
@
3

I work for him.
MS. SELLERS: Before I move on furllter T'd like to cffer
General Counsel FExhibit 22.

MK. TREVVELL': No objection.

JUDG= CHU: Thank you. Mark it and admit Z:z.
{Ceneral Counsel Exhikit 23 received)

BY M3. SELLERS3:

Q Co you know where Newark Electric is located?
A Yes.
Q Wrere is it located?
A Herrisen Strect in Newark,
Q Wkat about Newark Electric 2.0?
A Tt would be Lhe same bullding.
Q And Colacine Tndustries?
BURKE COURT REPORTING, LLC
1044 Roate 23 North, Suite 316
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Q Whazt akout the eguipment in the office, hcw many
photocopiers are there?
A The main, frcnt where yot have to make a main copier
printer, fax machine unit.
[} And how many, are Lbere olher copiers?
A I think Jim hzd one in his office, ard I don't know if
Vicky had cne in her office, maybe.
0 Wren you've boen at the office has the phone cver rung?
A Phone ever rung?
[o] Yes, have you ever answered it?
A I pronably answered it a couple of times.
Q What did you say when you answered the phone?
A Hello, Newark Electric.
Q Have you cver, is there ¢ display on the phonc?
A It had ca_ler ID, but I think the people’s names and
nuwbers would pop up.
Q And does 1t show the number of the caller or the number of
the ccmpany?
A I would say caller ID I think shows the person calling in

I don't, I rememker lcoking at it and seeing you cén zell who

was calling.

Q Are you familiar with Respondent's vehicles?
A Yes.
Q And can you please describe, well, how are are you

familiar with those vehicles?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 0747C
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a The same building.

0 Have you visited that facility?

A Yes, I show up there every morning for work.

[s] And cean you please describe the office that hcuses all
three?

A There's a hallway that gocs arocund with offices zo the

left, and there's offices to the right. And at least on the
Japper part, where Jim’s office is, a conference room and a parts
warehouse, material warenouse.

Q Now, that front door what is anything, is it glass, is it

wocded, is it, I don't know what clsc it would bec, glass or

wood?
A The cuter doors are glass doors.
Q Is there anything on those doors indicating the name of

~he companies in here?
A Yes, I believe they're stenciled in.

Q And the last time you were there what were the name of the
companiss on the door?

A I'm just guessing bul I'm, I'm vretty sure they were bolh
on thera, Colacino Tndustries and Newark Flectric on tre door.
Q Now, when you go into the offices is there ary indication
of which offices belong to Newark Zlectric empleoyees, and which
offices belong to Newark EBlectric 2.C emplcyees, and which

offices belong to Colacino Industries?

A No.
BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
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A Well, they're all parked out in front of h-s building and
cach cmployce had onc to drive while we worked there.
[ S0, did you drive one of those vehicles while you worked
Lor Mr. Colacino?
A Yes, ves.
Q 4nd ccu’d you please describe what the vehicles looked
like?
A Yeah, they were all white vans with lettering down the
side, banner Newark Electric.
Q Did they say Colacino Industries arywhere on them?
A No.
Q Did they say Newark Zlectric 2.0 arywhere on them?
A No.
Q I'm gcing to show you what's been admitted as Gensral
Counsel’s Exhikbit 19, the photograph of a van.
A Yes.
Q Is that the van you just describec?
A Yes, that's the vans trat T think they're all liks this.
0 Whea you switched from working for Newark Zlectric 2.0 to

working for Colacino Industries wers you assigned a new vehicle?

A No.
[ Who provided those materials for the jobs you worked on?
A They have a warerouse with materials in it, so if you had

a project to de you could go up there and ¢et parts and

materials you needed.

BURKE COURT REPORTINC, LLC
1044 Route 23 Nozth, Suile 316
Wayne, New Jersey 07470
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Q And were the materials for jobs done by Calacina
Lndustries in a separate area of the warehouse than tor jobs
done by Newark Electric or Newark Electric 2.C?

No, there's just one, one warehouse for all the parts.
Do you know Vicky Bliss?

Yes.

How do you know her?

She was the office manager

Ard do you know whe Ms. Bliss worked for?
Colacino Industries.

Ard do you know Jessica Velle?

Yes.

And how do you know Ms. velte?

She also worked there as secretary.

And who did Ms. Velte work for?

I would assume tae same, Colacino Industries.
And did you know Cory Brink?

Yes.

And how did you know her?

She was office manager prior to Vicky Bliss.
And what company did she work for?

Cclacino Industries.

0oF o0 N 0 O PO M C OO MO F O P OO W

New, you testified earlier that when you noticed the
change in company name on your pay stubs you asked about iz and

were told it, were you told that you needed to change arything
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A Newark Electric Corporation and Colacino Industries.
Q And have you bhad a job card that you would [ill out for,
when you went and workec on a site?
A Yes, w2 have a card that we Zill out for material for that

particular job that day.

Q And did that card identify any company name on it?
A I believe _t says Newark Electric across the top.
Q And dild Lhe card change when you went from working for,

from when your paychecks switched from saying Newark Electric
2.0 to saying Colacine Industries?
A No, we used the same blues job cards.
Q Now, I know it's not blue but is General Ccunsel’s Exhibit
25 an examole of cne of your job cards?
A Yes, LIL is,
(General Counsel Exhibit 25 identified)
< And what's the company name on this?
Py Newark Electric.
Q And the date of this job is what?
a May 4™ of 2012.
2 If you were asked on May 4, 201Z whare you worked what

would you have said?

A I worked on a projsct in a town of Savina.
2 What company did you work for?

A Uh --

o] If somebody asked you what would you hava said?

BURKE COURT REPORTING, LLC
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Wayne, New Jersey 07470
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125
that you were doing?
A No.
Q Did ycu have any paperwork that you filled out differently

after, opefore or after, you know, switch:ing the names of _ae

Company?
A No.
Q Can yecu, weall, other than your pay stubs was thers zany

other way you cculd idenzify which of Mr. Colacinc’s ccmpanies
you were working for?

A No, I guess not. I just thoughl it was a paper thing at

ce, bookkeening.

Q bid you have a weekly time sheet?

a Yes, we kept weekly zime sheets.

Q ®ho filled cut the weckly time shect?

A We filled our own at the end of each day.

Q Do you recognize whazZ's been marked as General Counsel’s
Exaibit 247

(General Counsel Exhibit 24 identified)

A Yes.
Q And what is it?
A This is a copy of the, some of my weexly time sheels

around June.

Q June of 201172
A Yes.
Q And then what company rames appear on the time sheets?

BURKE COURT REPORTING, LLC
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wayne, New Jersey 07470
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A T would have said Newark Elcctric.
Q Now, when you were werking for Mr. Colacino did you wear a
uniform?
A No, we didn'z,
Q Were yon given any clothing with the ccmpany name or lcgo?
A L know I received, I cot a t-shirt oncc and I had a nice
hcoded sweatshirt that said Newark Electric on it.
Q Where were you given thaz?
A The t-shirt I probably had after I worked there a little

while I think I had some extras laying around. ''he sweatshirt
maybe have been around one of the holidays.
Q Do ycu remember what year?

A I'd be guessing but maybe 2009, 2C10. I think I had, I
<hink I had it for a few years.

Q When you were working &s a contractor, subacontractor or
wien you were working --

A 1 think when I was 2 subcontractor, yes.

MS. SELLERS: I never no further cuestions at this time.

<UDCE CHU: Zor a minute.

Let's go off the record
{Whereupon, a brief recess was taken)
JUDGE CHU: Back on the record. Ms. Sellers, are you
going to introduce 24 and 25?2
MS. SELLERS: Yes, I'll offer General Counsel Exhibits 24
and 25.
MR. TREVVZTT:

No objection Lo 25. Could we get some Voir

BURKE COURT REPORTING, LLC
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®

Dire?

JUDGE CHU: Gc ahcad.

VOIR DIRE

BY MR. TREVVETT:
Q Exhibit 24 which is that, this multiple pages, do you see i
that? i
A Uh-huh.
Q Now, at the top of this first page there's some .

Fandwriting north E, is that your hendwriling?

py Yes.

Q Ts all of this handwriting on this page yours?

A Yes, it is. You mean all this stuff wr-tten dowr hore?

o] All the handwrittcen stuff, e
. O

B Yes, iz is. Coed

o] Okay. And did you submit thal gage Jjusl like Lhat to get

palid when you supmitted that time sheet?
A Un -

Q I'm not trying to be confusing. T just want to makc surc

that all this writing was on this time sheet when you submitted
it and rot made some time at a later point.

A I'm usl looking al it here. I'm —rying tc think of, and

maybe you can help me with the dates of this, .uly, the week

between July, or I'm sorry, June 11 and June 1€, is that when it

wert from, the paychcck went from Newark Electric 2.0 to

Colacino Industries? I think these were, these are all correct.

BURKE COURT RZPORTING, LLC
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I believe wher I made, when I signed copies and gave

A Yes. ()
them to Renee, T think -- :

Q The poard investigator, the NLRB --—

A Yes.

Q -~ board investigator.

A I was ideatifving that the first two copies that say

Newark Electric, I was just saying that was when I was gettirg
my paycheck from Newark Eleclric 2.0, and then these turnad out
to be Cclacinc Industries paychecks.
o] S0, the last page again you circled the Colacino, that's
your circle but --—

That's my circle.

-- it came afterwards?

N

A

Q

) Afterwards, yes. <\,
Q

Ancé the rest of the writing is yours at the time you
submitted it for pay?

A Yes.

MR. TREVVETT: All right. Judge, with those

understandings T don't have any chiection.

JUDGT CHU: All righr, let me double check. The first two

pages tnhat say NKewark E, and then tae second page Newark

Electric 2.0.

THE WITNESS: Richt, that's what T wrote on there when I

gave them to T believe Renee, the ccpies.

JUDGE CHJ: So, those were penned in by you afterwards?

BURKE COURT REPORTING, LLC
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There's sone writing up here that says Newark F, Newark klectric

2.0.

Q T'm just on the first page, hang on.

A Oh, yeszh, everything is my writing. Is that

Q It was all on the card when you submitted it for to get
paid, that's all I'm asking?

A Oh, yes. Oh, yeah.

Q Page two all your handwriting inclucing Newark Elcctric
2.2 at the top?

A Oh, yes.

Q And all on tke top on the carc when you sibmilled it?
A Yes.

o} Page three, cr the third pags rather, all your
handwriting?

A Yes.

Q Did you circle the Colacino Industries logo?

I Yes, I did.

Q And you submilled il just _ike this for pay?

Py No.

Q Dic you say no?

2 Yes, I did say no.

[o} So, you, was rot all tais writing on it when you submitted

it Zor pay?
A ©Oh, the circle wasn't there when L stbmitted it for pay.

Q Okay. So, that was added at some other poinz, other time?

BURKE COURI'" REPORTING, LLC
1044 Routc 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660

THE WITNESS: Yes. I had copies of these and T just was

showing her that from the last two weexs my paychecks were
Newark Electric 2.C. The firet page they were just Newark E.
The Eleclric 2.0 didn't show up apparently when I faxed it.
<“hank you.

JUDGR CHU:  All right,

THE WITNESS: ‘Lhaz's all it was. T Just, that was my

writing on the top and the circles were Colacino lndustries.
JUDGE CHU: Okay. Exhibits 24 and 25 are admitted into
the record.

(General Counsel Exhibits 24 and 25 received)

MR. TREVVEIT: I mean if T could have a couple <f minutes,
Judge?

JUDGE CHU: Sure.

MR. TREVVETT: Thank you.

JUDGE CEU: Go off the record.

(Whereupon, a brief recess was taken)

JUDGE CkU: PRack or tha recorc. We're ready [or cross
examination, please.

MR. TREVVETT: Ycs.

CROSS EXAMINATION

BY MR. TREVVETT:
Q S0, look at General Counsel’s Exhibit 2C which is your

paycheck stubs. You've had paycheck stubs from Newark E_entric

2.0, correct?

A Yes.

BURKE COURT REPORTING, LLC
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Q Ard you got them Colacino Industries, right?
A Yes.
Q Did, you never yot a paycheck stub from Newark Electric

Corp. did you?
A Not, no. I would say they're all what I cot here tkey

started off at Nowark Electric 2.0, and then wenl Lo Colacino

Induslries.

Q So, those were the two comparics ycu were working for, 2.0

and Colacino Industries, Lhe ones wio were paying. you?

A Yes, that's where ny paystubs caie from, ves.

Q And you know , you kncw Dick Colacino do you?

A Yes.

Q Dozs he also work for Jim?

A Yes, he does.

2 Did you know if prior Lo working for cin he had his own
company?

A Dick Colacino?

o] Were you aware of that?

P I was assuming that Dick was the owner of Newark Llectric

and then until Jim took over.

Q You say you assume, what would make vou say thet?

A Well, I mean because I've always lived in town. I knew
D:ck Colacino had Newark Electric business.

Q At some point in time you were aware of Newark Elsctric

2.0 as bheing a different company?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
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[+] This cne here.

A Just say jok cards, so rormal they're all blue. Cory was
kind of, so :that she made copies of those but on a yellow Cormat
50 that she could identify jobs thal I was duing. So, they,
maybe for bllling purposes, maybe for keeping track of something
different.

Q So, when you were doing a job for Newark Elcctric 2.C you
were, she wanted you to usc a yellow version of this card, this
job card

A Yeah, but I kelieve I, I always “illed them out, =<his
vellow because I guess mayhe, wher I first, when we first
started, or when Jom first assigned I trink that was thcir way
of keeping track of my work that I was doing, my time, and =hen

the work that has other guys were doing because they weren':z all

Union yet.

Q Well, let me ask you Lhis, Exhibit 25.
A Yep.

Q When you filled it ou: it wasn't white was iz?
A Right.

Q Whiat color was it?

a This one here in particulaz?

a This one here.

al This one was blue.

Q This one was klue.

o Ycah.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jergey 07470
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A Well, when I received my first paycheck L just inquired
atout it and at the time Cory Brink was the ofZ manager, and she
was, she triad to go over information wita me about Newark
Electric 2.0. And we were trying Luv do some separate job cards
sc that she could kind of keep track of z—he work Lhat I did, or
guess at the

thke Unicn did. I was the only Union person there -

time so the work I cid.

G S0, this was what you were doing for which company though?

A Newark Electric.

Q And is that when you were getting pald Newark Electric
2.0's pay stub?

B Yes.

Q All right. So, taat's when you were going Union work.

2nd rhen there came a Lime when thet charged cver to Colacino

Industries?

n Yes.
Q And ther did you have any conversation, well, let me ask
you this. What were you corversations with Ms. Brink about the

Newark Eleclrlc 2.0?2

A Tke only conversation well it was more her <o bc because
she wantad me tc try to do something cifferent with job cards.
She made

She wanted me, thess b cards are, are normally bluz.

copies of them.
Q Righl, Lhe ones that, the onc that was --
A These here. This one here, the job, yeah, that onc there.

EURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
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o} Bul olher ones you filled out were yellow?

)= Yeah, but tha- was just when it was 2.0, so we’d Lave to
follow the procedure with the paychecks.

2 Okay.

A So, that was done on June 11 was the last pay stub for

Newark Electric 2.0.

Q June 11 of 2011.

A Yes.

Q Znd this is a 2012, so this is why it's on blue.

A Yes.

Q Were you party tc any discussions &s o why Jim was noz

usirg Newark Electric 2.0 anymore?

A No, I just was assuming because I didn't notice until,
when _ got the first paycheck from Colacino Industrics on the
-ollowing weeks, it would have keen the week endirg /18, I
just had asked, what had heppened is I loocked at the, Lhe year
to day amcunt and you can see Lhel from year to day at 2.0 it
was yedar Lo day gross or somethirg was, you know, 16 thousand
someth-ng.

And then on the new one it started off fresh so it was
whatever the grcss amount there, 19, 19 something, 78, maybe.
Q When ycu switched over from Newark E_ecLric 2.0 paychecks
to Cclacine Industries paychecks do yon recall filling cut the
paperwork of W-9s to make that switch?

A W-97?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660
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Q Yes, like a W-9 Form withholding form. ( >
A You know I don't, I don'l recall that but it's possible I
did, I don'L know if they had anything in the records -hat

weybe will show that. 1 mean if I, it may have happened after

this. She may have realized that I nceded this filling out
betore going cut. I don't recall but she was pretiy thorough so
shce may kave got that to me eventually so everything was richt
in the books.
Q Just for the record you were shown a picture, I'm
“hinking about this, this is General Counscl 19 picture.
A Yep.
0 Did ycu take that picture?
A Yes, I did.

P
Q When did you Lake 1t? ()
A ILet's see the date on it, prechably I want to say it was

after ny initial time with Renee, so maybc September.

Q Lid you take that at anybody’s request?

A Nc. ©Oh, you mean what? I dor't undersland.

Q Did anybody ask ycu Lo Lake a picture of the vehicles?

A Nec, I don'z recall. T don't know it I said maybe I could

get a picture of a van because they were wondering what the logo
was on the side.

Q Now, I bclieve you testified at one polnl you were asking
about being laid ofZ on July 20™, the issue of heing laid off

en July 20, do you remember that tastimony?

)
BURKE COURT REPORTING, LLC L)
1044 Route 23 North, Suite 316 !
Wayne, New Jersey 07470
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Q Or Colacino Industries, either? (
A Well, twn employees, Scott Barra and Rick Bush, they had
previously dropped earlier in thre week or Lhe week prior, they
hed alrcady turned in their card to the Union hall so they

weren't Union members anymore. So, they had gone to work for

him prior o the 20%.

JURGE CHU: Wien Mr. Colaciro said, prcbably, you know,
they're going to lay you off, by July 20" did he give a reason
why?

TIIE WITNESS: No, because I think we both, T think he knew

Lhe reason I was asking it. 2And I know everything that the

answer was. IL was jast a fact chat July 20" was this

par=icular date that, I guess - was looking at July 20th as that

)

was being the date that was his last day with the Urion, so T
wasn't leaving the Unicn. Sc, I just, you kncw, was going to go
back, ge: laid off, go sign the book at the Urion Hall tc go.

Q Do vou recall Scott Barra being present during any
conversaticns belween you ard Jim. Colacino about your peing laid
off?

A I don't, wher L asked Tim zhat queslion I don't believe
Scott was there et that time.

Q That's not my question, sir. My question is do you recall

Scott Barra beiry present during any conversations bstween you

and .im Colacino about your being laid off on July 207
A 1 don't recall that at all, I'm sorLy.
BURKE COURT REPORTING, LLC K\/)
1044 Route 23 North, Suite 316
Wayne, Wew Jersey 07470
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A Yes.
Q And you, my notes indicate that you saic you could not
work for Jim as a Jnion employee, was that zccurate, did you, is

that an accurate characterizaticn of your testimory?

A Yes, it would be.

Q Why do you say Lhal you could not wor< for Jim as a Union
employes?

A Well, if ne was non-union I don't see how I could work for
him.

Q Did ycu ever have any conversations with Jim about that?
A 2bout being a Union employee sLill working for him?

Q No, about laying you off benause you ware a Inion
employee.

A No, like I szid earlier it was I asked him, you know, like

a couple cf days before thc 20™ _f his intention was to lay ne

off on the 20", that was the last day of the Union cortractor.

Q Cid you ask Mr. Colacino Lo lay you 0Zf?

A No, I asked Fim if i~ was his intention to lay me off.

Q And what did he say <o thaz?

A He said yes, that would probably -- his cxact words, “ves,

that's probably what's going to happen” and “Yes, that's what
we're doing”.

Q Were Lhere other employees in the Cnion tha- continued to
work after July 20th,

if you know?

A At Newark Electric?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316

Wayne, New Jersey 07470
(973) 682-0660
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(o} Okay.
N I hadn't had much conversation with Scott the last two

weeks prioz tc that. We cid work on & job maybe a couple of

times, bul olher Lhan he was working elsewhere, and I was
working elsewhere, so T didn't, we didn't have much
communication.
Q Do ycu, is it fair to egay that you wecre aware that there

came a time when you certainly were not doing anymore worzk as a

Jnion employee through Newark Elec.ric or 2.0. You nave to say

yes or nc.
A Oh, yes.
Q And there came a time when all of that work was being dore

<hrough Colacino Industrics correc:z?

A Yes.

Q And tkat happensd ln or aboul July of 20122

A When it changed cver tao Colacino Tndustries?

o Right.

A Well, I guess on the, on the checks here it says June 18
of 2021, so.

Q Were you aware that Jim Colacino kad sicned a le_ter,

Lhese lellers what I call letters of assent with the Union, do
you know anything about that?

A Very litzle. I do rszmember, well, the first timc hc

signed it becausc I went to work for him in late February, early

March of 2011. The second time I was, I wasn't sure whal was

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) €92-0660
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going on, Lha. wculd have been between Jim Colzcino and Mike

Davis.

Q S¢, you didn't have any conversation with Jin about that,
and you weren't, you didn't --

A Nc.

Q -= overhear any conversalion —-

A No.

Q -— about that, frair? Yow, I'm going to switch cears and

talk about your termination.
A Okay.

Q Of July 20", the June 20™. Your Lestimony as T
understand 1L is you've got tre latter terminating you in a box

at the end of the day like 3:30 or so, right?

A Right.

o] On the 292

a Wher you get yeur oaycheck, it was in the envelope.

Q S0, you didn't, and I think your Lestimony was you had not

had any counversation with Mr. Colacino prior tc that about the
reasons for the Termination.

A Correct.

Q And you tcstified that you talked to hin the next day

abcut that?

A Yes.
0 And the two of you worked it out on the 30%%, as to thre
term-nation ard tne rescinding of it?

BURKE COURT REPORTING, LLC
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0 And on .hat basis he went ahead and -ascindad the letter

and reinstatad your enployment is —hat right?

A Yes.

o) Now, Mike Davis wasn't part of that meeting?

A No.

Q He had nothing tu do wilh it?

A Not or Saturday morning, no.

Q When you resolved the issue about your termination.

A Correct.

0 2nd that was Saturday the 30%"?

A Yes.

Q The, if you could take a look at tre layoff letter which

is that exhibit 23, do you see that?
A Yes.
0 All right,

so you had a discussion on July 20% with Jim

prior to this letter is that correcz?

a Yeah, it's the date when, iL was it Lhe office in the
afternovon, so yes.

Q What time of day cid you get this letter?

A I'm going to say it was around 3:3C, because I was in A

check when I was getting ready to leave.

Q Ard so per our conversation earlier today, so Llhat
referen 4 conversation betweer you and Jim is that right?
A Yes.

Q Colacino.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660
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A ves, we, that's what the mair reason for me geing in at
8:00 in Lhe morning was.
] Wher you hed Lhat mesting with Jim about the rescission
who was there besides you and Jim, anybody?
b Tt was just me and Jim at firsL until, I'm going to say

9:00, maybe an hour _ater, and then Scott Basra came in also.
He slopped ir his officc.

Q 3ut pricr Lo Scot: coming into that cenversation had you
worked out that issue wilh Mr. Colacino?

s Re far as the termination?

Q Correct.

A Yeah, we had discussed it. He had just said Lhal he had

some, well, initially it started with, you know, T askad him, I

and I, I don't want to

said T naver took a paper off your desk.
say demanded put I did ask him to look at yeur camera. VYou've

got cameras in your cffice. T wasn't in here. I never took a

paper off your desk. You know, and he, ne just kad said that,

you know, he had somc misleading information frem maybe the

office.
We discussed iL briefly and he just said I was kind of
Just from discussions of

maybe ccl_ateral damags, I'm rot sure.

things going on or -=
ol Is it fair to cay then that he believed ycu when you said
you didn'lL take the paper?

I think he did, yes.

A I would Lope =0.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
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A Yes.
Q Anybody else present daring .hat conversation that you
recall?
A 1 don't know I think we were ir a hallway maybe he had

asked if there was anything he needed to do, if 1L needed a
letter uk anything. 2nd I says you'rc kind because I was jast
looking for, usually when you get laid ofZ from a contractor
they give you a noze with information on iL for unemployneat
PUrposcs.

Q Was anybody clsc around when that kappened, Scott Barra ar
anybody like thet that you remerber?

A I don't think so.

Q Okay: Did you have any, did you help Mr. Colacino figare

out any of tne language that was In thls leller?

A No.

0 llow to parase it?

A No, I didn't.

Q So, this is all his langaage?

A Yes.

Q After you received this letter cid you have any Lfur_her

meetings or gucstions with Mr. Colacino, any conversat®on?

A You mean lixs weeks later or?
Q well, I mean let's start with that day, after you got this
letter d-d you have -—

A No.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
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0 - any conversation about it on the 202

A N¢, because I grabbed my paycheck, sheok their hands
becanse at the Lime we were ir the tech room upstairs next to
his ctfice and standing Lhere with him ard Tony DiFranco and I
departed on good terms.

Q Did you have eny conversat’ons w-th Jim subsequent to the

20 about the layoff?

A Prior Lo?

Q Subsaquent.

A Afterwards.

Q Af-erwerds, yes.

A No, there was no reasor. to.

MR. TREVVEIT: Judge, if I could have just a couple of
mirutes to check something?

JUDGE CHU: Sure.
(Whereupon, a brief recess was taken)

JUDGE C€dU: Back on the record.

BY MR. TREVVETT:

o] If you will look back at --
JUDGE CHU: Before you continuc I just want to inquire of

this witness this --

Judge, go ahead.

ME. TREVVETT: Yes,

JUDGE CEU: Jusz briefly. L want to go back to what Mo,

Trevvel. had asked you about this layotf notice.

THE WITNESS: Yep.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
{973) 692-0660

THE WITNESS: No, I did nct.

JUDGF. CHU: Bul you had this understanding or belief as to
why you were being laid off because 1T was, you believe it was
no longer going to be a Union shop?

TIE WITNESS: That's correct.
JUDGE CHU: And then you saw this due 0 lack of work, did
you not questiorn that?

U'HE WITNFSS: HNo, I dide’t.
JUDGE CHU: Why not?

THE WITNESS: I guess it don’'t matter tc ne at the time.

I didn't, - wasn't, I mear - read it and just, I didn'l, whether
it was lack of work for a Union emplecyee, 1 mean T didn't
rezlly, T didn't lock into it deep or nothing.

JUDGE CHU: ©Oh, okay.

THE WITNESS: I, T wasn't looking Zor a rsason.
BY MR. TREVVETT:
o] Well, T think you, you dic testify though at Lae Lime you

were laid off there was not a _ack o wcrk for youa, you tad aolL

tinished the jobs, rlght?

A The work at Newark Eleclric they were still joks to ao,
yes.

Q For you that you were working on?

A Sure.

Q They weren't [inished.

2 Yes.

BURKE COURT REPORTINC, LLC
1044 Route 23 North, Suite 316
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JUDGE CHU: Anc the per our conversation earlier today.

THE WITNESS: Yep.

JUNGE CHU: Do you see that?

THE WZTNESS: Yep.

JUCGE CHU: What was discussed ir. that conversation

earlier that day?
THE WITNESS: That it was probably going to be my, you

know, 1t was going to he my last day but we both knew that from

prior days.
JUDGE CHU: And did he say why, did Mr. Colacino say why?

THZ WITNESS: Nc, beceuse, I mean we oclh knew the reason

I was leaving, it was because ¢f, I know I keep ¢o’ng back to
the dale July 20", but July 20" was the last day that as me
being a Un-on employee. Lt was the last day I was going to work
there.

JUDGE CHU: So, then you received this letter later thal
same day.

THE WITNESS: Yes, IL was in my final paycheck.

JUDGE CHU: Right, and you read it.

THE WITNESS:

Yes.

CUDGE CHU: And you saw tho rcason why you were being laid
of f?
THE WITNE3S:
JUDGE CHU: Did you question the reason why you were being
laid o°f7?
RBURKE, COURI' REPORTING, LLC
1014 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660
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o] Did you have any conversation with the Urnion about this

layoff issue?

A No. I mean I just I tcld him I was probably going to bs
gctting laid off, I mean.
Q Did you have any conversallon with enybody from ~he Union

as Lo what would happen if you continued to work past July 20%
for Mr. Colacino?

A No, I never did irquire on that.

Q Did you have any knowlecqe of what would happen L[ you
continued to work after July 20°" for Mr. Colacino?

A No, I mean we hadn't really discnssed anything like that.

Q ®ell, that's my fguestion. Jid you have any knowledge from

any other source as to what would happen if you continued <

work for Mr. Colscino after July 20, 20122

I No. I'm goirg to say it was probakly my deing, because I
just, because it going to a Union Employer acynore, so for me to
work for him there would no way he could pay ints my benefits.
Q Tet me zsk you this. Cculd you have been penalized by the

Union do you know for workirng for a nor-union Employer?

- I don't know that answer.

Q You don't xnew if you could be brought up on charges?

A No, I don'..

Q Okay. So, from your mind the only dowa side wou'd ke not

to be paid the Union kenefits like the health and welfare, not

the pension, is that corzect?

BURKE COURT REPORTING, LLC
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A Yeah, because if he wasn'L a4, if he wasn't a Union
centractor .here would be no way he could pay into the benefit
package.

Q 8o, is it fair to say then there was an cconomic element
to this layoff for you?

A I don't know about economic developmenlL. Il was just what
was right and whalL was wrcng. You've got to understand I've
never beer n a sitnation like this sc I just was under the, you
know, 1f I were, if he wasr't a Union contiractor how can I werk
sor him, that's my, that's my thought?

Q But is it fair To say tkat Mr. Colacino didn't Lell you to

quit the Urion.

A Ch, no, he never cid. He never told me that

Q He just -ndicated that his plan was to get out of the
Union.

A Yes.

Q T want to go back to General Counsel 24, if I could, which

is these, those sheets there.

A Yeah.

Q The weekly time sheets. Now, at the top there's the two
different logos, rignat, there’s Ncwark Electric, and —hen
there's Colacino Industries.

A Yes.

Q And Lhey appezar, although my aged eyes cannot make it out

so well, rhey appear to have two ci:zferent phone numbers, onc

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660

A Yes, I did.

Q And in the aff-davit it indicates that when a call was
coming in for Celacino Industrics the display on the phone would
indicate Colacino Industries, excuse me. When a call weas coming
in for Newark Electric the display would be blank is <hat, do
you recall Lhal?

A I guess that would be a both. I knew, I think when
Colacino Industries was ringing it said sometking like Colacino
ringing in. Aand when it was Newark Electric it would jusl bs
l-ke caller ID but no Newark Electric.

Q Well, at the lime you made this s-atement it was back in

Seplember of 2012, is that correct? Could you show a copy of

that?
A Wasn't it like August something, maybe, T don't know for
sure. I do rccall that statement. Do I, was it pretty close to

what T just said though? I mean if -< was Newark Electric just
pretty much caller ID like the person calling in was on it, it

didn't say Newark Rlectric lire.

G Now, iz says at the top there's a coup._e of ‘nitials and
date, are those ycur initials and date?

A Yes.

Q Did you put that, okay.

A Yep.

o} S0, that first paragraph at the top, the erd of the

paragraph nurber 23, it reads as I indicated it did?

BURKE COJRT REPORTING, LLC
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for sach entity is that correct?
B Yes.
Q Ware you aware tha. Lhere were two different phones, one
for sach entity at the premises that he -——
A Yes.
Q Did you ever have occasion to hear anybody answering the
phenes Lor Colacino Industries?
A There were probably & couple of time, yeah, a fow times.
Q And what would they, did you nollice what they said when

they answered those phones?

A It was cithor Newark Electrical, Newark Zlect~ic, or
Colacino Incustries, one of the two.
Q and did you ever have occasion to answer the Colacinc
Industries phone?

A N, beczuse I think I would have, the only I wculd have
answered the phone is if L was expecting a call to come up. I
think the way the phones work, and I may be wrong, T don't, Jim
I think it

woulc answer but, when somebody called in on 0-4-1-4,

was just caller ID came up.
But I think on a Colacino Induszries call and I think I
said Colacino ringing in c¢r not. T can't be 100 percerl sure

but I think that's, that's how they determined who was calling

Q Well, you ¢id this affidavit 'Zor the board agent is that
correct?

BURKE COURT REPORTING, LLC
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A 1t starts at the top you said?
Q Yes, the second linc down “when a call is coming irn”, do

you see that?

A Yep. Yeah, that's, I, I Lhink T kind of said that. When
Colacino called in it said Colacino Tndustries or Colacino
ringing in. And if it was Newark Electric call I said the
display would be blank, probably meaning no, I didn't see Newark
Elcctric but I mean caller ID came up, the person calling ia.

Q %ell, that's not a, so it wasr't blank. Il sald something
else is Lhal right?

it didn'< show Newarx Electric on

a Well, T mean it didn't,

it. 1 guess you, I had mentioned that how would I know iZ it
was Newark Electric or Colacino Industrics if, Newark Electric
therc was nothing there that said Newark Electric. But if it
was Colacino Industries it came in Colacino Induslries, or
Colacino ringing in.

Q Okay. And the end of this you —ndicate tkat you hac
answered, you may have answered the phone Newark Electric cven

though the display read Colacino Industries is that right?

A That would be correct, yeah.

Q And again when you made this statement back in Seprember
of "12, almost a year ago, was your reco_lection better than
today’?

A As far s what now?

Q Well, let me just ask you this. Is this a fair

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 0747C
(973) 692-0660
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representation of what you recollect happenad?

A Yean.

Q That's in Lhis stetement. All right.

A Yeah.

Q Thank yoil. L zhink you tesLified there was a period of

time when you did work as a subconfractor -—-
A Uh-hth.

Q —- for Cclacine Tndustrics is that right?

A Yes, sure.
Lo} And when was that?

2 That would have besn --

Q If you recall?

A It was star-ed in May of 2007 and ended arcund November ol
2010,

Q Right, November 2010, so that was before the Newark

Electric 2.0 --
A There was about a four monta cap before —-
[¢] When you werc deing that work as subcontrac.or were you

doing L. as, did you have a corporation name or TRA name?

A TTC.

Q What was the name?

A Blondell Electric, TTC.

Q Now, at that point in time Blondell Electrlc, LLC, were

you a Jnion or non-union outfit?

A - was Union.

BURKE COURT REPORTING, LLC

1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
{973) 692-0660
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A Oh, yes, yes.
Q That's what I was getting at.
A Yes, T was able =o go back and re-sign, but when I was a

contrezctor I couldn't sign the book. But once I dropped my LLC

then I could re-sign Lhe book a. Lhe end of the --

Q Rut at all “imes you were a Union member of Lozal 8407
A Yes.
Q And then, so there’s another pcriod ¢f time between

November 2010 and later on in 2011, when you go back to work for

Colacino, or Newark Electric 2,0, I'm scrry —-—
P2y Uh-huh.

Q -- whare you're doing jcbs out of a hall?
A Yes.

MR. TREVVETT: Onc morc sccond, I think I may be done.

Okay, I don't have any further questions at this time. Thank
you, sir.
JUDGE CHU: Thank you, ccunsel. Any redirect, please?
MS. SELLERS: 1 have no cuestions at this time.
JUDGE CHU: Okay. Thank you, Mr. Blondell, you'rc cxcuscd

as a witness. Do not discuss your testimony with anybody other

than your represertative at this proceeding, all righL?

THE WITNESS: Yes.

JUDGE CHU: Understood.

THE WITNESS: Yes.

JUDCE CHU: Thank you. You're Zree to go.
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[¢] With Local 840?
A Yes.
Q And you were allowed to subcontract with Colacino

lrdustries?

A Yes.

Q And the cortract was with Celacino Industries is that
cerrect, is Lhal who paid you?

A I, I'm pretty sure that's who the paychecks came from,
yes.

0 There were no paychecks as far as you krow from Newark

Zlcctric were thers?
A I don't believe so. I Lhink L wes all Colacino

Induslries.

Q And then sc that runs up to November ot 2010.
A Uh-nuk.
Q Znd tren after that you don't, is that when you stopped

working for Colacino?
A I dissolved Blonde’l Eleclric, LLC.
Q Okay. And affter you dissolved Blondell Electric, LLC did

you work?

A Yes.

Q For whom?

A I worked for some contraclors Lirough tke Union.

Q g0, did you go back to the hiring hall after you dissolved

your company?

BURKF. COURT REPORITING, LLC
10441 Route 23 North, Suitc 316
Wayne, New Jersey 07470
(973) €692-0660

(Witness excused)

JUOGE CHJ: Can we reconvene at 9:30 tomorrow morning?

MR. TREVVEIT: We'_l make it happecn, Judge.

JUDGE CHJ: ALl right. So, I'll see you in the mcruing &t
9:30. Tkank you. Cff the record, vlease.
(Whereupon, at 6:06 p.m., the hearing in the above-entitled

matter adjourned, to reconvene on Tuesday, August 27, 2013, at

9:30 a.m.)
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BEFORE THE

NATIONAL LABOR RELATIONS BOARD

In the Matter of:

NEWARK ELECTRIC CORP, NEWARK
ELECTRIC 2.0, INC. AND COLACINC
INDUSTRIES, INC., a single
employer and/or alter egos,

Case No. 3-CA-088127
Reepondent,
2nd

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WOKERS, Local 840,

Charging Party.

The ahove-entitlacd matter came on for hearing pursuant to
Notice, before KENNETH CHU, Adninistrative Law Judye, at the
Niagara Center Building, 130 S. Elmwood Avenue, Suite 630,
Buffalc, New York, 14202, on Tuesday, August 27, 2013, at 9:0C

a.m.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660

WITNESS DIRECT CROSS REDIRECT RECROSS DIRE

JAMES RICHARD COLACLNC lee 238 - - -

SCOTT BARRA 269 279 - - -
RICHARD COLACINO 282 287 - - -
VICKY BLISS I c— -— —— —

MTCHART, DAVIS
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EXHIBITS

EXHIBIT NUMBER IDENTIFIED RECEIVED
Gereral Counsel’s:
GC-18 (prev.) 237
GC-2& 169 69
Gcc-27 269 69
GC-28 {a Lhroagh 1) 169 163
GC~28 203 208
GC-30 through GC-32 214 214
CC-33 219 219
GC~34 231 231
CGC-35 233 -
Respondent’'s:
R-2 235 236
R 3 233 239
R-4 243 243
R-5 285 285

BURKE COURT REPORILNG, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660

MS. SELLERS: And, Your Honmor, I juslL wanled .o also state
that sc far as you know, we've stipuleted to the jurisdiction
of tha Roard over Colacino Industries and stipulated that
Colacino Industries and Newark Elcctiric 2.0 ars a single
cmp_oycr or alter ego. So, we therefore have -- General
Counssl has jurisdicllon of Newark Electric 2.0.

dowever, we're still try.ng at this ocint to establish
that we have urisdiction over Newark Electric and also thet it
is a single employer/alter ego status that was the reason for
the nesd to co through the boxes.

Tn that vein and it could pessibly save a lot of time
today, we'd like to offer a stipulaticn to the fact that for
although therc have besen times in 2011 and 2012, customers of
Newark Electric were invoiced as joint customers of Colacino
Incustries and Newarx Electric; Newark Electric d*d business
over $530,000 zs alleged in the complaint and as such, we would
not need to go through numerous documents to cstzblish that the
Board has jurisdiction over Newark Electric.

MS. MATTIMORE: However, we do have invoices, Your Honor,
that do -- that we can enter into the record that show the
names of the two companies on the face of the invoice, as well
as a recitation thet it's a Newark Electric job and clecks made
payable to Colacino Iandustries. And, we've chosen a sampling
from the many boxes that were produced, so as not to burder tne

reccrd unnecessarily and we are prepared to offer those into

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jergey 07470
(973) 692-0660
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161

(Time Noted: 11:16 a.m.)

CUDGR CHU: Good morning. ~t's approximately 11:15. At
the request of the Acting Gensra. Ccunsel, I reconvened th-s
proceeding this morning a little bit later thar what I had
indicated yesterday in order tc give Ms. Sellers an opportunity
to review the dccuments rhat were submitted pursuant to the
subpoena.

Arc we rcady to procced with the next witress?

M3. MATTIMCRE: Your Honor, if I could just make au
appearance in this proceeding.

JUDGE CHU: Go ahead.
¥S, MATTIMCRE: My name is Mary Elizabeth Mattimore,
counsel to the General Counsel for Region 3, Buffalo. Thank
you. I signed the appearance sheet.

MS. SFLLRXS: Your Honor, also after having had more time
to go through all the boxes and having spoken to Respondent's
counsel, I'd like to rcach an agreement cn the reccrd that all
documerts that were subpoenaed have been provided thus far, as
far as the past weekend.

MR. TREVVETT: Yes. We've given them every-hing that we
understand to be responsive to the subpoena, held nothing back,
no privileges, no other obiections.

JUDGE CHU: Fine.

All right. Thank you for your

cooperation.

BURKE COURT REPORTING, LLC
2044 Route 23 Nortk, Suite 316
Wayne, New Jersey 07470
(973) 692-0660

the record as a General Coursel exhibit. If we can show Mr.
Trevvett, if he has no objections, or we can admit them through
the witness if that's the case.

JUDGE CHU:

I don't knew. 1Is it possible to stipulate

what Ms. Sellers has just indicated. I'm rol sure whether T
need additional documentaticn as she just mentioned.

MR. TREVVETT: Judge, I'm not able zZo make that
stipulation. However, I'm ccrzainly willing to review ths
documents and, presuming since we gave them Lo Lhem, they're
all business records, that I'm not going to object to them.
30, we can probabply do it without a witness. But, I cannot
stipulate =o Zurisdiction over Newark Elcctric Corporat-on
because I don't believe it exists.

JIDGE CHU: Ckay.

MS5. MATTIMORF: That's fins, Your Honcr. We'll show Mr.
lrevvett the documents we're talking about and put a
representative sampling in tkezc and, then , we can queszion
the witness for any further evidence we Lhink we need.

JUDGE CHU: All right. You can decide whether you carn
just submit it as an exhibit or submit it pursuant to testimony
of & witness. All right?
M3. SELLERS: May we have a minute, Ycur Honor ard go off
the record and show Mr. Trevvett what we've got for exhibits?

JUDGE CHU: Oft the record please.

{(Waereupon, a discussior was held off the record.)

BURKE COURT REPORTING, LLC
1044 Route 23 Norih, Sulite 316
Wayne, New Jersey 07470
{973) 692-0660




~

,_
.~

@,

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

10
11
12
13

14

18

19

20

21

22

23

24

Case 18-2784, Document 37-1

JULGE CHU: Ary other further devclopment on the
stipulation?
M3. SBELLERS: The parzies have agreed to enter two

documents 4s General Counsel's 25 and General Counsel's ——

JUDGE CHU: We're up to 26.

MS. SELLERS: Okay. Twenty six and 27 which will
represent that -- will represenl a sawpling cf all invoices
from Colacino -- all invoices provided by the Respondent

pursuant to the subpoena for 2011 and 2012

General Counscl's 26 includes a cover sheet which is a
summary of documents of a sampling that's been provided.

MS. MATTIMORE: Which incicates, Your Henox, that they
have done busiress with cther entities indisputably engzged in
interstate commerce of mcre than $50,00C during the period
relevant to the comglaint “n this proceeding.

In acdition and correc. me if I'm wrong, Mr. Trevvett
we're sesking to enter a stipulaticn that zhis is a samp -- a
mere sampling ¢t documents that there are boxes of that were
produced pursuant to subgoenas showing the same invoice pattern
showirg both companies throughouc 20.1 and 2012, far too many
Lo burden the record with.

MR. TREVVETT: 1 would just say, Judge, I agree that those
are a sampling of thc documents. I did not have a chance to go
through the boxes myself to look at Lhem. But, I don't

disagree that those are wrat they -- they are business records

BURKE COURT REPORTTNG, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660

the next witness?

M3. SELLER3: Yeah. General Coursel would call James
Colaciro pursuant to 611(e).

JUDGE CHU: Mr. Colacino, can you step up to tae witress
stand, please. Raisc your right hand.
Whereuapon,

JAMFS RICHARD COLACLNO

daving been first duly sworn, was called as a witness herein
and testified as follows:

JUDGE CHU: Thank you. Have a secl, please.

State for Lhe record your full name and spell your last
name, nlease.

THE WITNESS:

James Richard Colacino., C o -l-a-c-i-a-o.

JUCGE CHU: Thank you. Your witness, Ms. Sellers.
DIRECT EXAMINATION

BY MS. SELLTRS:

Q Hi, Mr. Colacino. I'm Claire Sellers. We haven't been

actually intreduced.

How are you?

Tharks fer lifting the boxes.

No problem.

Mx. Colacino, what do you do for a living?

I'm the presicent and owner of Colacino Industries.

And, they're an electrical contractor, correct?

L PR I B o

we're an automation house. We're a systems intcgrator.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692 0660
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they are what they purport to be and I think Lbey are a
sampling of sorts of Lhose dozuments.

The only thing I do not agree with is that they establish
juriscicticn over Colzcino and therc's some legal argumert that
they —-—

MS. SELLERS:

I'm sorry. You mentioned Newark Flectric.

MR. TREVVETT: 1I'm sorry. Newark Electric.

JUDGE CHU: All right. I will draw that legal conclusion

mysclf on my review of the documents. The parties, as I
understand it, just stipulale Lhat these are the business
records of invoices from 2€11/2C12 from the Respondents.
‘that's pretty much ——

MR. TREVVETT: That were produced pursuant to the
subpoena.

JUDGE CHU: Identification of those two sets of exhibits
MR. TREVVEIL: Yes, Judge.
JUDGE CHU: ALl right.

MS. MATTIMORE: And, Your llonor, if T may. Just to be

cleax General Counsel's theory is not only have we established
independent.ly that Nawark Electric has done business o over

50,000 with other entities engaged in commerce, but alsc that
we would have jurisdiction based on our theory that they're an
alter ego/single emplcyer. Thank you, Your Honor.
JUDGR. CHU: That was statecd yesterday at- the opening

statement. ALl right. If we're ready now, wc can proceed with

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
wayne, New Jersey 07470
(973) 692-0660

Electrical coatractirg is a porlion of werk Colacina Tndus-ries

does.
o} 4nd, how many companies dc you own?
A Currertly, I own Colacino Industriss. Newark Electric 2.0

was a company that we formed that has beer dissolved.

Q And, how many employees work for Colacino Industries?
A 1'm geing to say, roughly, 2. I can get you an cxact
count, but, roughly, 12,

Q Are those all veople doing automation health systems --

2 Aulomallion systems --

e}

Automation systems or it varies?

A it varies. We're kind of & multi-faccted company. Duz,
the majority of our work by volume is autcmazion.
Q Are any of those 12 employees, did you include office

employees ir those 127

A Yes.
2 How mary of those arc officc cmployees?
A We have four girls in the office and we have one

subeontractor, who does engineering for us per diem, he's :n

the office a fair percentage of the time.

Q And, ycu said you own Newark Electric 2.07%
A I did. Ves.

o} And, were ycu pres-dent when it existed?
A Yes.

Q When was Newark Elcctric 2.0 created?

BURKE COURT REPCRTING, LLC
1044 Route 23 North, Suile 316
Wayne, New Jersey 07470
(973) 692-0660
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A I want to say roughly February or March of 20.1.
{Pause.)
0 Mr. Colacino, I'm showing you what's heen marked as

Gereral Counsel's Exhibit 28A through I. It you could flip

through. Do you recognize ary of thesc documents?

A Yes.
Q Okay. BAnd, whal do these documents show?
A This appears to b2 the lettsr of incorporaticn zo form

Newark Electric 2.0.
Q Werc you involved in that process? I know il says Dear

Cory Brink, but were you invclved in that prcocess to form it?

A Yes.

Q 1 you can look at Z8C. Are those your signatures on
there?

P28 Yes.

Q Okay. BAnc, whc filled out -- Who filled it cut, though?
Did you -- ~s thaT your handwriting or is that —-

R No. That looks like Cory Brink's, our office manager at
the time.

Q Okay. Aad, wiere il says date acquired, what's ~he -- ir
you go down, it shows your add -- your neme and address and,

then you go over towards your signature, it says dete acquired.

B Yes. Marck 8th.
Q Ckay.
A 2011,

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660

you accurazely. I want to sey —— I car'l remember —he —ime
L[rame, but I want to say initially it was Tony Blondell ane,
“hen, opecssibly, Mike 3ebernitz and others may have bzcn on the

payroll of this company.

Q Newark [Flectric 2.C.
A 2.0. Correct.
Q And, what kinc of work cid Newark Electric 2.0 perZorm?

A What we did is, we tried to scgreogate the type of work
that was what I call bargaining unit work, the pipe, wire,
anylhing Lhal you would think of when you think of a
tracitional =lectrical contractor. Since that was a portior of
what we did as a ccmpany, Electric 2.0 was an attempt to take
that work and segrecate it over te this compeny. So

everything from office lighting, bullding wiring, feeders to
feed new structures, generatars, that type of work

Q Okay. BAnd, then what was the work being done by Colacino
Industries at that time?

A Colacino Indastries, again, is <ind of mulli-faceted. We
do software development. We do scftware as & service or nosted
software applications mainly for water and waste water and food
industry, automation machinc, autcmazion similar to what you

woulc see in a GM plant, you know, assembly macilines.

Q Can you do that work without the other electrical work?
A Yeah.
0 Okay.

BURKE COURT REPORTINC, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660
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Q Does that sound lixe it was created?
A That's a rough time period. Yes.

Q That Newark Flactric 2.0 was created?
P23 Yeah.

MS. SELLERS: ©Okay., 1'd offer General Counsel's 28A
through I.

MR. TREVVEITT: N objection.

JUDGE CHU: Fine. And, earlier, there was General
Counsel's 26 and 27 but not admitted. But, I assume there's no
objection te 26 or 27 either

MR. TREVVETT: Correct.

JUDGZ CHU: So, as marked and erteresd intc the record 26,
27 and 28.

(Cencral Counsel's GC--26, GC-27 and GC-28 (a through i)

idenlilied and received.)
BY MS. SELIERS:
Q When Newark Electric 2.0 existed, how many employees
worked for Ncwark Electric 2.0?
A I believe the only twe employess Lhat ever got moved to
Newdrx Electric 2.0 was Tony Blondell and possibly Cory Brink
as ve tried to segregate the —ime for office time that was
svent or thie, so she was probably on the payrcll for this as
well,

Once we were signatory, then T believe others —- other

people came cn this payroll. So, I want to make sure I tell

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973} 692-0660

A Yeah. Some of it completely --

Q Okay.

P28 ==~ you can do without pipe and wire, traditional
electrical work. Somctimes, we would design a solution and
enother contractor would buy that sclutior “rom us,
Lradilionally a p.pe and wire contractor. ©'Connell klectric
or one of the big guys might hire us to do just simply
engineering.

Q Okay. So, you created Newark Eleczric 2.C to co
kargain_ng unit work &nd so you could keep Colacino Industries
non-union; is that correct?

A The type of work -- It was our intent to kave Colacino
Industries do nor bargaining unit work and, you know, any
traditional pipe and wire go by the way of Newark Electric 2.0.
Q Okay. And, now, yoi're also the president and CEOQ of

Newark Klectric, correct?

a Nc.

Q Were you ever?

A Nc. I was never an officer of Wewark Electric. | worked
for Newarx Electric back in the '/0s and '80s -- actually,

'70s, '80s and '90s, but ncver held e position of authority.

Q I'm going toc show you Gensral Counsel's Exhibil 7. Now, I
know Mr. Davis testified that you gave him that business card
back in like 200¢.

A Yes.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayre, New Jersey C7470
{973) 692-0660
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o But, on therc it does say Newark Electric and, thren,
oresidernt and CEO.

A Yeah.

Q So, were you president and CEO of Newark Electric in 200672
A No.

Q Okay.

A No. What had happened was, in arcund the year 2000, 1

entered into a buy/sell agreement with my tather to buy the
assets and the good will and customer basc, bu: not the
corporation, Newark Electric, and I can explain why. Bul, we
did a buy/sell agreemenl Luial our attorneys and cur accountants
the logos,

drew up to buy the names, the likeness, stat-onery,

software and most importantly the custcmer basc --

Q Okay.
A -- of my father's business. B&nd, he was -- IL's kind of
unicue.

My grandfather started the company as Colacino Electric

Supply.

Q Okay.

A When ny [alher took over, he ran it under Newark Electric
and, then, when L toox over, I wanted to re-establish the

Colacino brand, so I started Colacino Industries.

Q Okay.

A So, over, - weould say in and around 2000 and T could be

oZf, you know, six menthks or so, we bought -- I say we. I

BURKE COURT REPORTING, LLC
1C44 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 592-0660

174
this and il was on one of the documsnts —-
Q Yeah. saw that.
: -- that's like the next gereration logo, if you will, and

on the door is Colacino Incuszries.
Q Okay.
2 Ard, Colacino

not. to bhelabor it, it was cur intent,

Industries being somewhat generic, that there would be a
division or a subsidiary, cr a sister company, Newark Electric
2.0, that it was our intent to do Lae plpe and wire end of the
business through that.

2 New, has Newark Electric been dissolved the way Newark
Electric 2.0 was dissolved?

A Yes. Thers was sone delays n dissolving thal because
there wes an oulslanding 941, T think that's the proper number,
was a payroll zax liability that ny father had outstanding --
o] Okey.

I -— that prevented him from dissolving the books toll that
was resolved --

Q Okay.

A -- that has since been resclved and dissolved. €o, the
tax issuc was resolved, the corporation was dissolvec and it
was, frankly, oae of the redasons why I just didn't by —he
whole corporation from my father, is the cutstanding tax
liability.
Q Okay .

How was that resolved, are you aware?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
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173

bought thc csscts from my father. One of the things that had

happened is that nobody <new what Colacino Induslrizs, it's =oo
generic of a name. 3¢, w2 wanted fo retain the name
recognit-on. So, I beught the -- As par:t ot that agreement was

although they used the name Newark Zlcctric, that's who

evesybody knew us as. 8o, over a period of time as we

transitionsd and I can show you with some other documents
we're trying to keep thre brand recognit-on.
One thing, Newark Electric Corporation was at 131 llarrison

Street in a building tkat my Zather owned. When - bcughl all

the assets, I moved inlo a building across the street that T

owned, if's at 126. This ore, although it doesn't say Colacinc

Industries or it, it is the 126 Harrison Strect address.

0  What happeacd to the 131 address?

A We sold the building to one of Lhe nelghbors. NARC
Facility boucht tke building from us.
Q Okay. And, your address, 126 Harr:son Street, does it

have both Newark Elcctric Corp. and Cclaciro Industries on the
door for that name brand recognition thaz you’'re Lalking about?
A When you walk into the foyer -- There's no sign in front
of the building, but our truck's out there --
Q Right.

But,

A —-- so people can generally see it. when you walk in

Lie door, there's two logos on the door. One of them says

Newark klectric and has a more stylized, more modern look than

BURKE CCURT REPORTING, LLC
1044 Route 23 North, Suite 316
wayne, New Jersey 07470
(973) 692-0660

A T believe he enterad nto an irnstallment payment agreement
and amortized it over a period of years.

Q Okay.

When was NEC dissolved?

JUDGE CHU:

THE WITNRSS: T want to szy, the only documents that L was
able to find and we talked to our accountant, within the last
two ycars. Possibly, in some of our documentation that Ed has,

we might ke able to find a more accurate date.

JUDGE CHJ: Thank you. Continue.
BY MS. S<LLERS:
Q Is your father still working?
A My father works for me part-time. Fe's a town supervisor
in Arcadia --
Q Okay.
A -- anc that takes a majority of hie daytime efforts. But,

Lc still does scme estomating for me and a little kit of
project management.

he works for Cclacino

Q Ckay. And, how does he —- So,

Industries now, not Newark Electric.

A Correct.

¢} Ckay. As long as we started talking about your office
location.

A Yeah.

o] Ckay. So, Mr. Blondell yesterday tried to explain the

phone system.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660
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A Yezh,
Q And, wy understanding by the end of the day, hopefully,
you can clarify, is that there's one phone for Me. Bliss to
answer, but ca’ls come in on two different lines.

A Multiple lines.
Q Maltiple lines.

Ckay. And, so, Newark Rlectric exists in

~he sense That it still has its own phcone number.

A The Newark Zlectric, when I bought thc asscts and m
going to use the term good will from my father, we did retain
his phone nunbers,

Lhey rang into my building. BAgain, there

was a customer base of threa or four thousand people that had

that --
Q That number. Roght.
A - number. So, when the -- Ard, Tony explained it pretty

accuralely, when calls came in for Colacino Industries, it
would ID on the display and the same is true with the krand
that we bougnt, Newark Electric.

Q Now, would the customers be handled any differently based
on how you answered the phone?

A They did cet a different greeting. But, depending on what
type of work that person was lookirg for, it would go to
cither, again, the pipe end wire erd of the business has a
different group. My Zather would handle a lot of that type of
work. And, The more autcmation related questions would go to a

different group of people. So, there was a little bit of a

BURKE COURT REPORTING, LIC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660
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work load, so wroever's --
Q Availzable.
S -- available. Ycah.
Q 2And, what is the fax number for Lhe company?

JUDGE CHU: Which company?
BY MS. SELLERS:
Q For Cclacino Industrics.
A Colaciro Incustries is 315 331-1076.
Q Okay. Does Newark Electric have a sepavate fax number?
2 Bzck when Newark Electric Corp., when my father ran, used
that same fax number, 1076.
c What abou: Newark Electric 2.0, did you create & separate

fax number for thew?
A Ne. Tn fact, we fax so rarely now, I've even contemplated
not using it.

o) Now, I'd like to talk to ycu abcut the letter of assent,
which I will get for you.

MR. TREVVETT: Which exhibit?

MS. SELLERS: General Counsel's Exhikit 6. Sorry.
BY MS. SELLERS:
Q Now, General Counsel's Exhibit 6, is the let_er of assent

<héel was sligred on Fekruary 24th, 2011, cerrect?
A Yeah.
Q Okay. And, that cxhibit indicates that the name of the

firm is Newark Electric, correct?

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Waync, New Jersey 07470
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distinctlion Lhere.
Q Okay. Do you xnow off tha top of your head, -“he number

for Colacinc Industries?

a I do.

Q What is -t?

A 315 331-2330.

Q And, the number for Newark Electric?

A We have -- It's urique. We have the numbers all forward
to the 1330 --

Q Okay.

B -- but we take the A&l number for the A&I intormation

which is part of caller ID.
Q Okav.
A So, we have ¢ pool of numbers _hal all forward to

Cclacino, but they still uniquely Zdertify themselves on the

caller ID,
Q Okzy.
A So, to answer your gquestion, Newerk Electric's phone

aumber is one of them, 315 331-0414.

Q That's the one I've seen on the logo.
n Yech,
Q Okay. And, who arswers the phone for -- Who answers the

phone at your company?
A Gererally, any one of the four girls that work in the

front office. They've got kind of a - They all have quite a

BURKE COURT REPORTING, LLC
1042 Roule 23 Norlh, Suite 316
Wayne, New Jexsey 07470
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A Mm-hm.

Q Can you say yes or no?

B Yes.

Q Okay. And, Lhal federal employer identificatior number is

the federal employee identification number for Newark Electric,
correct?
A That isn'c the number that I recognize, so it leads me to

one from Newark Electzic

believe that that might be Lhe lega
Corp., the company my father owned.
0 Okay. Corpcrazior.

Okay. And, we ezrlicr cstablished

that Newark Electric 2.0 was created on March 8th, 2011,

correct? If you look back at --

A Yes. Tre Direct Tnaorpo=ation. Yeah.

Q Sc, wher yosu -- ‘lhat was atter this letter of asscnt was
signed, correct?

A I think that by this letter from Direct Incorporalior, I

think we had filed for Inccrporation ea~lier. This may ke when
we got notice that they had in fact filed, the company.

Q Okay.

A I remember the events taking place where tre letter of
assent and the formalicn of Newark Electric 2.0 were hand in
hand at the same time.

[} Okay.

We had formed --

A So, I think this may heve laggsd benind.

Wien I formed Colzcino Industries, it was & very quick 24 hour

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
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process. I thought we used this company, kut maybe it was a
It was one of Lhe on-line companies
2 Okay. But, if you tarn to General Counsel's kxhibit 28F,

Go to 28 and Zust keep flipping. Iz's the document that says,

obtain EIN.
A Yezh.
s} S0, this appears to get your -—dentification number for

Newark Electric 2.0, it appears you app.ied for that on March

3th, 2011. Ckay.
A As I anderstcod it, we filed for Lhe company name, Newark
Ilectric 2.0, at the same time we signed the letter of assent.
uUpon receiving —his paperwork, only after receiving this
paperwork can you request ar EIN.

Q Okay.

A 30, Lhal was Lhe seconc step.
MR. TREVVETT: Wnhen you say this paperwork, you're
referring <o General Counsel's 287

28F,

THE WITNESS: Yeah.

MR. TREVVETT: Okay.

THE WITNESS: So, the day we received this, we then
aoplied tor the EIN for Newark Electric 2.0.
BY MS.SELLERS:
Q Okay.
A I think the reference to Nawarx Electric -- This form was
I didn't f£ill this out.

pretilled oat, Anc, it was probably

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470

(973) 692 0660
182
the years prior --
[¢] Right.
A -- Mike would pride himself in coming in with one alrcady

filled out ready for me to sign. When I finally did sign, I
fLad made the decision I'm coing to give it a try the letter of
assent and I would form the new corparazicn.
Q Okay. So, co you remember when you told Mike thaz?
A I would assume it's the same datc that we signed zhe
paperwork on this letter of assent C, so it would be February
24th.
Q And, how do you rememker that happened? Mike testified to
it yesterday, but how do ycu remember it happenecd?

MR. TREVVEIT: Are you talking about the signing?

BY MS. SELLERS:

o] The signing of the letter of assent or. February 2dth.
Yeah.
A If it's the same day, I remember that there was a little

bit of a fanfare in the sense thet Mike, if thal's the day that

Trenk Muia ard Clark Culver came down to the office. We signed

~he paperwork, everybody shook hands znd we entered into this

verture to give it a try. I think we went out to dirner as

Mike mentioned. I can't tell you definitively it's un the

24th, but LU probably was

Q Okay. And, when you told him about this new company, you

told him it was geing to bo called Newark Blectric 2.07

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suile 316
Wayne, New Jersey 07470
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sloppy on my part, but I had never noticsc the Newark Elec:ric,
the address s right 126 [or Newark Electric 2.0. The employer

identification number, again, if L did see it, it was just
sloppy on my part because thers would be no EIN number
availab’c yet.

Q But, you dic sigr it.

T did.

A Yes, That's my signature.

o] Now, did you ever inform Mr, Davis or Mr. Culver, who was
the businese manager for the union at that time that you we-e
not a representative for Newark Eleclric, that you only
rep-esented Colacino Industries and Newark Electric 2.07

A Lnsomuch as we talked about ny reason for wanting tc form
a separate company. I don't xnow that we specifically talked
abou- Newark Electric s it relates to my father owning it.
But, we did have exlLended conversations about my desire to Zorm
a separate corporation, split off the bargaining¢ uait work and
sign -- if I was going to sign, I was nore comfortable deing it
under a separate compary.

o} Okay.
A And, so, my conversations with Mike Lavis on multiple

occasions, we talked about forming a new company.

Q Okay. Did you ever inform that you had formed that new
company?
A Yes. Wren we -- When we finally agreed tc sign one of the

many letters oZ assent, I'd seen nultiple copics of this over

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
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A Oh, yes. Definitely.
0 Now, your other company, Colacino Trndustries, when was
that created?
A Around, as I mertioncd, when I bought the assets from my
father, arcund 2000,
0 Okay.
A It coincides when I bought the building that we'=rco

currently in across the street and, so, I'm going to say,
somawhere in 20C0.

0 And, back in Tebruary 2011 when yoi signed the letter ot
assent, you didn’t sign a letter of assent for Colacino
Industries because ycu were trying to run the companies
scparately as two companies, ccorrect?

a We were -- We were making én effo:l Lo truly segregate the
work that the IBEW would be proficient at. We took the pipe
and wire, was our attempt to take that portion oZ the business
and segregate it into Newark -- I'm not sure I answered your
question quite right.

0 No, you did. Thank you.
But, you dic¢ evertually sign a letter of zssent for

Colacino Incustries, correcct?

A Yeah. Two months later.

o) Okay. And, why did you do that?

A What was happenirg was, it was very painful from an
accounting and an adwinistratior -- for administrative purposes

BURKE COURT REPORTING, LLC
1044 Route 23 Norlh, Suite 316
Wayne, New Jersey 07470
(973) 692-0660




O

'

()

10

11

12

13

14

17

18

19

20

21

22

23

24

25

10

11

12

13

17

18

19

20

21

22

Case 18-2784, Document 37-1

to run -- to try and segregate this. I'll give you an examp_e.
We -- A lot of our customers are municipalilies which doa't pay
very guickly. Some of our projacts can span several months
and, then, threre's always some wait and see to get paid.

So, what happened is, wc don't have the cash reserves. We
typically go week to week just trying Lo gel money into the
payroll. So, when we had payrolls to make on the Newark
Flectric side of things, there was no money there.

Q Right.

A We zlso were origirally informed by our insurance carrier
at the time thal we could with minimal cost have a naw
insurance policy for Newark klectric 2.0, but, then, they
discovered that we had ro experierce factor, no experience
mods, becausc it's a brand new company

Q Rigkt.

a "Sso, my insurance costs wen- Up exponentially. Sc, it
became very painful for us to try and adnminister and segregzte
these twc companics. When I broucht that to the atzention of
Mike, I said, you know, this isn't working vul as good as I had
hoped.

IL's very painful. I was thinking about at the end of

the six wonths pulling 2 plug on the whole thing. And, Mike
said, lock, we can simplify it and I did ultimately agree, just
sign Colacino Industries, go back operating it under cne
foolprint and I said, that's what T'11 do. So, T signed

Colacino lndustries.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
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A There was a period of time, I can't tell you definitively,
but we had a conversation abouf. if and he had told me that he
had re-datec it.

Q Okay.

p:y T had never received a copy of that or never signed a copy
of that. But, that was my understanding. 2and, what we started
the prccess of deing, we immediately moved everybody back into
Colacino Industiries, they filled out W-9s. All the employees
were aware that they were going -- Anybody that was in Newarx
Eleclric 2.0 went -- they filled oun the proper payrcll
information and we started the payrolls in Colacino Industrics,

JUDGE CHU: Did Mr. Davis irform you why hc re-dated the
letter of assent C for Newark Electric?

THE WITNESS: VYeak. He sald Lhal it would be simpler to
have the two dates run concurrent with each other, it would be
easier and less ccnfusing. And, I --
JUDGE CHU: And, what happened to his reluctance about
having two letters of assent with one employer?

TAE WITNESS: T never heard of any more reluctance atter
that initial conversation. I do know that when he mentioned
that he had re-dated it, I was a little bit discouraged because
T hed assumed that one was going to come and yo on ils own time
Crame and, ncw, it basically extended that trial period, this
letter of assent C, by four months. I didn't make issue or

take issue with it because Guize honestly, we were geing to be

BURKE COURT REPORTING, LLC
1044 Route 23 Norlh, Suite 316
Wayne, New Jersey 07470
(973) 652-0660

O

O

TN

)

019,

10

12
13
14
15
16
17
18
19
20
21
22
23
24

25

10
11
12
13

14

16
17
18
19

20

24

25

2484948, Pagel23 of 130

[} Did Mike Davis Do ycu zomembeor Mike Davie telling you
thal he had to confirm that with the International?

A I recall that Mike had a corcern that you could not have
two letters ot assent ¢ -- a single person could not have two
letters of asscnt C, so we'd have to either dissolve or make
the other one go away, for Newark Electric 2.0, to have a
single lezter of assent C.

On the same day that we discussed if, is the day that T
signed the letter of assent. So, I don't know if he went to
Lhe International and that, I have nc idea. 3ut, as I
understood it, you could not have two concurrent letters of
assent C.

o} Is that way you believed the Newarx Electric letter --
We'll call it the February 24th, 2011 letter of assent C was
dissolved?

A Irhose two things related to that. After a period cf Lime
and I'm going tc say 30 days or so, Mika had informed me that
had in fact re-datecd the first letter of assent, sc that the
Lwo ran concurrent, it would be easier that way. And, so, I
thought. the first letter of assenl was gone. He said, I just

re-dated it. So, I was under the understanding that it

fo_lowed the same time line as the letter of assent which I

Lelisve was June or July -- July 20th
C You're saying that conversation wilh Mike ook place 30
days after July 20th, so it was Aucust?
BURKE COURY REPORTING, TiC
1044 Routc 23 North, Suite 316
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working urder Colacino, he thought that that would be a

icn for me.

smocther easier Lrans.
~ will say that from a paperwcrk standpoint, cnce we gct
away from trying to segregats that type of work and brcught it
back into Colacino, it was casier con the girls in the cflice,
less payrolls, less certified payrolls, less reporting to the
I3KK. 4nd, then, we started the process to dissolve Newark
Electric 2.0 because it was -- had no value to us anymcre.

JUDGE CHU: When you were advised that Newark Electric 2.0
was not goiny Lo e working out, were you still within the time
frame <o withdraw the letter of assenl C [or 2,07?

THE WITNESS: Yes. When we first had the nconversations,
we hkad not hit the six month mark. You're obligated to be in
six montks, but, then you nave up to a ycar basically to get
out. When we first starled the conversations abcut the
ditficulty the girls were having in the office ard we were
trying to keep thais -- trying to segregate this, when we
finally made the decision and signed Newark Electric 2.0, we
were well within our opllons to exiz.

JJLGE CHU: And, &t the fime when vou saw 1L wasn'L
working out were you still witain that hundred and 8C day time
frame tc withdraw?

THE WITNESS: Yes. I believe sc.
JULGE CHU: And, d:d you think it would be prudenl on your

part to make that withdrawal instead of depending on Mr. Davis

BUREKE COURT REPORTING, LLC
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tc allegedly re-date the letter of assent C for Newark
Electric?

THE WITNESS: T want to think about —he time line because
I con't want to -- I don't want to spsak wrcng, Your Honor.
February, March, April, May, Junc, July. Tt would have been

zight about the six month period. I was unaware, if you will,

of FLow the prccess was suppnsed to work, since I was just not
goirg o function under Newark Electric 2.0 and remove to
Colacino Industrics. T had tcken Mike on his word that, one,
you couldn't have two companies signatory, Lwo lellers of
assent C wi h & single owner and that by his -- his comment to
ne that he had re-dated that, | just went oack -—o running the
business. T never gave it another thought, to be perfectly
honcst with you. I never thought that I would be in this
situation. There was neve: ar lnlent to play games with the
dates or anything.

JUJSE CHU:  Cortinue, please. Thank you.
BY MS. SELLERS:
Q Okay. 8o, there's at leasl Lhree conversations so far.
The first conversation wes when ycu said, we're having this
issue and Mike said, well, I don't know f we can -- allecgedly
said, I don't know if we can have these two letters assent,
correct?
A The first conversation wren T explainad to him what the
problem was,

he said, just sign Colacino Industries and tac

BURKE COURT REPORTING, LLC
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I'm sorry -- two letters of assenl C.
Q Okay. Were those two conversations at the same time, or
were they on separate dates?

P28 I can't recall. I know Mike and I talked about my
frustrations several times on the phone, somz ol Lhe problems
the girls were having.

Q Right.

A So, at some point, the conversation went to the —- -“ust
2ign Colacino and the problem will go away.

< Okay. Was the conversation of just sign Colacino and the
problem will go away, the same conversation as you can't have
two letters oI assent C?

N I would say yes.

e} Okay. &And, when was that? Was that July 20th when yoa

erded up signing, or was it sometimz hefore?

A 1t would be near that time.

Q Okay.

A It would be near that time, if not Lhal day. But, I'm
geing to guess it's on or about the 20th.

Q Okay.

A Not much time elapscd from those conversations to when I

did sigr Colacinc Industries.

Q  And, where was the conversation? Was iz on the phone?

Was it in your office?

A No. It probzbly was in my oZfice.

BURKE CCURT REPORTING, LLC
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problem gocs away.
o] Okay.
a And, I said, you know where my hesitation is and just so
that the Court understands, my hesitation was, the maZority of

the work that we do as a company is not a cood f£it for what the

IBEW does, the=e is a portion of it.

o] Okay.

A 3ut, T kave to have people that have a scill sst that they
typrcally -- Programming as an examplc, softwarc development.

That's not their strong point. So, it became painful [or us
because we are a small company, we have to wear multip e hats.

Sometimes, a guy who writes programming zocay mighz pull some

wire tomorrow. And, sc, the paperwork to keep track of this in

different gccgraphical areas, different jurisdictions. We work

in Syracuse, that’'s not Mike. We work in ¢iflferen. counties

and townships. My guys pour conareze and nail two by fours

~ogether, so we have tc repcrt to the carpenters' union, the

ircnworkers. Ii's a nightmarc.

So, I had hesitations to begin with about signing the

wacle company. Mike's answer o my hear-ache in the office and

the administration was sign Colacino Industries. Once T

decided -- I said, all right. I want to give this a fair

trial, I'm going to give it a hurdred percent. I'll sign

Colacino “ndustries. He said, I need the check. T need to do

some checking on my end because you can't rave two companies --

BURKE COURT REPORTING, LLC
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Q Okay.
A Again, it's so hard fo remember and I want to tell you
accarately. But, it I had to guess, it was in my office.
Q Okay. 2nd, then, on another day in another conversation,

SJuly 20th, you signed the letter of assent C [cr Culacine

Induslries, correct?

a Again, 1 car't tell you if it was a different day, but
Q A different conversation.

a Yeah. Probably.

Q Okay. Then, when yvou signed the lerter of assent C on

July 2Cth, we xncw that's true.
A Yeah.
Q At that time, -here was no conversation or confirmation

about what was going to happen Lo Lhe Newark Rlectric letter cof

assent C, ccrrect?

A Correct.

Q Okay. Then, I just want tc make sure I have it clearly
A Yeah,

Q Then, at some poirt in tha future, according to you, you

got a random phone call Zrem Mike -~-—

A I don't know if it was random. But, yes.

Q An unexpected. You nadn't soliciled Lhe phone call.
A Probably not.

Q Okay. An anexpected ghons call from Mike and he said,

we've re-dated thc Newark Electric letter of assent C ~-

BURKE COURT REPORTING, LLC
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A Yegh,

o} -= to malch Lhe July 2Cth date.

A Yeah.

Q Okay.

i And -- Go on. I'm sorry.

o} And, al Llhal Lime, did he explain why?

A Yes.

Q What did he say?

A It would simplify the paperwerk. It just made more sense
to kave them -- In Mike's estimation, he went back to the fact

that NWewark Electric 2.0 and Colacino lndustries were really
one and the same, we might as well have these two coincide on
the samc date, it would be simpler for everybody.

Q Did he say Newark Electric 2.07?

A I vcan'l specifically say if he said 2.0 at the encd. But
he szid Newark klactric, I'm surs.

Q Okay.

A I don't krow 2.0. Again, Mike was intimately aware of the
fact thal I lormed a seperate corporation for segregating thris.
Q Did you get a copy of the Newark Electric letter of assent
C re-datec?

A No, I did not.

Q Okay. Did you ask for one?
A No, T did not.

Q Qkay.

Dic¢ you get anything ir writing for the - stating

EBURKE COURT REPORTING, LLC
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o} And, she --

A She came to Colacino ~-

Q Dic you acquire nher with the --

A She came with the tools.

Q Okay. Fair enough. 1It's hard Lo [lnd a good help -- good

staff, I should say.
A It's Zrue. It is.

Q So, when you signec tae letter of assent in February 2011
Cory Brink was working for you.

A To the hest of my knowledge. Yes. Yeah.

Q Okay. And, then, what about in July 201 or Junc 2011

when you were making that switch, who was your payroll person

then?
A I Lhing 1L was still Cory.
Q O¢ay. 8o, Cory or Vicky did payroll tor you regardless of

which company the employees were working Zox.
A Yecah. We alsc, for a period of time under Colacino

Industzies, I think we used pay checks years ago, but we took
that in-house over the last four cr five years, it's probably

all been in-house.

Q Okay. Now, ycu said you're the ownex cf 126 Harrison
Street?

A Yes.

Q And, how long have you owned that property?

I I bought it, I think, around 2000, same time - bought Lhe
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Lhis, or th-s is just a conversation that you rccall?
A Just a conversation.
0 Okay. You said the payroll and keeping everything
straight was an issue. Who did payroll -- L think you touched
on this. Buz, who did payroll for Mr, Blondell anc other
employees before the leller of assent was signed ir February
2011, the first _etter of assent?
N We had two office managers in the time period that we're
talking about.
Q Okay.
A Viczky Bliss worked for us Zor -- since -- she worked for

me specifically from 'YY or 2000 to some period of time in the
last two or three years. Shc went away for about a year, went
on her own ventuse. She's ncw back witk the company.

Q 0<ay.

A And, then, Cory Brink ran the office in tha interim. Cory
did payrcll and she did payroll for Newark Electric 2.0, as L
recall.

Q Okay. Sc, Cory jusl ran it for cne year and the rest of

the time it was Vicky?

A Pretty much. It might be a year or two, but, yesh.

0 Okay. BAnd, so, Vicky was who was running payroll when you
made the switch -- Did she work for your father at Newark
Electric?

A She did. Yeah.

BURKE COURT REPORTING, LLC
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assets [rom my father.
Q Ancd, you own that personally, not s the corporate entity
Colacino Industries.

A I own it personally and the company pays me rent.

o] Okay. And, did Newark Electric 2.0 ever pay you rent?
a T beliave so. Yeah.

0 Okay.

A Yech,

0 And, did Newark Blectric ever pay you rent?

A Newark Electric, when my -- They did, but not for that
puilding. kor the building across —he streel --

o} Okay.

A -- when my mother and fatacr divorced, T beught the

building as part of that divorce agreement, they had to secll
the building. T bought it and leased it back to Colacinc --
sorry -- Newark Electric.

Okay.

So, they did pay rent, bat not for thc building at 126

Q

A

2 They paid for 131.
A You got it.

Q

Ore sccond. Now, Cory Brink, when c¢id she work for you

approximately?
A Cory's worked for us on and off over these years. GShe's
come and gene so many times, T can't ksep track. But, I think

towards —he fall of 2011 is when she left and she worked for

BURKE COURT REPORTING, LLC
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Clifton Hospital now. Dut, I think two years, that lasl slint,
up until ths fall of 2011 is probably Lwo or three years.

Q When was sha fivst hired, the first time she ever came to
work for yoa?

A Early 2000, maybe, 2003 or 4.

Q Did she work for Newark Eleclrlc, ever?

A No.

Q Okay.

N I would assumc that all of her pay checks came from

Colacino Industries and, then, for Lhal very short period of
Lime, there might have teen a few from Newark Rlectric 2.0
cause we tried to keep track ot all the costs associated with
that newly formed corporation.

Q How do yeur ema’l addresses work?

A Z have -- Evsrylhing forwards to my

jeolacinc@eolacino.com. Buz, L have a jcolacino with gmail, a

jeolacinclnewarkelectric, a jcolacino@enviralsystems. They all
forward to my one meil kox, colacino.com.

Q What's Znviral Syslems, is Lhal another company?

A It was a division -- We d‘d form a separate S corp at one
time. They were going to build strictly environmental controls
for the water and waste water ndustry. I've since sold the
shares of that to my daughter and she's golng Lo run thrat

d-vision of the company and ultimately file to necoms 2 WBE.

o} Okay.
BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
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Q Se, if Cory had a Newark Electric email address, then she
must nave at some point worked for Newark Electric?
A Originally, when I bought the company from ry father, I
bought, you know, the website address, everybody -- Even when [

rar. Colacino Industries probably had early cn a Newark Rlectric
address. Once we formed the domain, colacino.com, then we
pulled everybody over there. So, there might have becn a few
ysars, two, tkree, four ycars, whcere everybcdy was at

newarkelectric.com. 8o, that could very well be.

Q Okay. Now, when ycu guys -- Not you guys. When you send
out stuff to the public, you're saying the email address now
says colacinoindustries, regardless of what cmail accounz it
opened, it's going to cecme out colacincindustries.

A Yes.
Q Okay. 3ut, what about how you put yourself out to the
public in terms of your letterhead, your signature line on your
email, your signaturc linc on your letter, is that strictly
Colacinoe Industries, or is theat Newark ElecLric Colaciro
Industries, or Colacino Tndustries Newark Tlectric?

A The signatuze line on any correspondence that I personally
do ard my engineers, my office pescple, all have the Colacino
Industries logo as part of this new third generation. I've
gone through some fransitions in thaz. We're actually still
working on finslizirg that branding. However, I thiak on somc

of the invo:ces what you might be thinking cf is, where we Fave
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A She wants to dc that. So, that was over Lhe lest year and
she's currenlly going to school for controls and network
engineering. So, she -- Again, it was always my intention tc

have subsidiaries or sister companics ander Cclacino

Industries. Enviro Systems was goirg to be one of theu.

[¢) Okay. Bul, now youa're golng to pass *t on.

A Yean.

Q Okay. Now, say you hkired me tomorrow.

I Yean.

Q Would I be glven a Newark Electric email address and a

Colacino address or jus:t a Colacino address?

A No. Just a Colacino. All of cur employees arc strictly
Colacino with the excepticn of the cnes that hed already worked

under the Newark Electric for my father, which a-e

reolacino@nevarke_ectric forwards tce reolacino@colacino.
Q Ckay.
a Vicky, since she had legacy cmail out there ander my

fether's company vbliss@newarkelectric, but they all masquerade
to Colacino. Whenever they send emai”, it alwzys goes cut as
Newark Rlectric -- I'm sorry -- colacinoindustries.com. And,
one of the things we try to do on cerrespondence, ary type of
corresponderce, is educate people on our rew address, all

checks need Lo be made payabls to Cclacino Industries. Our new
ara®1 address is vbliss@cclacino.cor. There's quite a

transition period that we've bcon trying to work through.
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ho-h logos on the invoice.
Q It you _ook at General Coursel's --

MR. TREVVETT: Six.

BY MS. SELLERS:
Q -~ 26. Thark you.
A I don't have a ccpy of that in front of me.
¢ You don't have a copy? I'm sorry
A Not 26. Again, for name recognitio:n [or quile some tims
hzd still used the Nawark Flectric stylized logo and fonts as
part of -- and we listed as a div:zsicn of Colacino Industries.
Mgain, as I tricd to explain, I tried to have thre parent
identity be Colacino Industries, Newark Tlectric would De one
of Lhe —- whether it's a separate S corp or a division of, it's

a part of Cclacino.

So, for some transiticn period, we used this on all of our
—-- all of our stationery, if you will.
o} 30, you're kind of like a d/b/a, you're doing business as.
A Yes. Yeah. Tn fzct, in all of the tax returzns and
paperwork that -- as it relates to EFP Rotenberg (oh.) our
accountants, that's the way we've always referred to it as a
d/b/a Newark Elesctric.
Q okay.
A But, we kept the logo, the stylized logo, just cxactly

like it was for name recognition.

Q Who is Denise Lafica?

BURKE COURT REPORTING, LLC
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A Denise is one of thre girls that works in our office. &he
does mostly time entry for us, records time off the jcb cards
anc put it in Lhe payroll,

Q Now, I understand why ycu haven't changed or why you mcved
to this Newark Electric Colacino Industries for your public
face. What I kind of den'z get is why your internal documents
still all say Newark Electric on them. For example, if you
“ook from yesterday -- T'll find it for you rere -- at General
Counsel's 25, the job card, it just says Newark Elcctric. W®Why
haven't you switched that over to Colacino Irdustries?

A My father in his infinite wiscom boughl cases and cases of
these.

It's not standard paper. It's like a heavy-weight

board paper, so it's a little more durable and rigid out in

field.
Q Yes.
A And, Lhey're all serial numbered. And, they coincide with

our sa’es order systen within our Quickbooks enterprise

software.
Q Mm--hrr..
A S0, this number, LL says SN number 26165, that is what we

use to raference in our sales order systen.

Q Okay.

o So, we could have ard on our nex: batch of these when we
run out, will have --

Q Tn two thousand two -~

RURKE COUR'l REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
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know, scme ccompany like 1-800-[flowers, or flowers.com. T

didn't really anticipate any of 2.0 on all of my branding and

marketing.
Q Okay .

A I just coinad that for the purposes ol incorporalion.

Q Okay.

A Does tnat make sense?

Q Yes. Is that why you lcft tke phcne number the same?

A Again, tke name recognition to Newark Eleclric -—

Q Yes.

A ~- everybody knows us as Newark Electric and 0110, and

tnere's there or fcur thousand customcrs base that was part of

the assets I bought from ny father.

o} Oxay. When ycu bough. Lhe assets, we'll call ~hem, from
your father, did you also buy -- I know vou own your own
building. But, did you buy all his supplies and mazcrials --—

Mr. Blondcll testificd yesterday that there's this warchouse
where you get a’l your materiel’s.

A Yes.

Q Which is, you know, beycnd my comprehension becausc I

don't do what you do. But, did you buy all that from your

father as well?
A Yes.
Q Okay. And, that warehouse space, was that the same

warchousc space as when Newark Electric existed, or —-

BURKE COURT REPORTING, LLC
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A There's an abundance of these, I will tell you that.
0 Okay. Now, did Newark Blectric 2.0 ever got its own logo,
letterhead, and set up the wey Colacino Iadustries and Newark
Electric have tnaeirs?

A It did. It is a stylized text in -- I saw it in one of
Lhe documents. I think it might have been twenty -- 26 or —-

saw an invoice Lhal had it. I think that's it

-

not &, 27.

right there. Ls that a different loga on the tcp left? Yes.

That's it. Nowark Electric where it's bold and then, a tiner
print.

¢} Mm~hm.

A Trat stylized text was thes new generation --

MR. TREVVETT: Which document are you looking at?

MS. SELLEXS: Wo're looking at General Counsel's Exhibit
27.

MR. TREVVRTT: Which page?
MS. SELLERS: Just the Zrent page.
THE WITNESS: The very front page
BY MS. SELLERS:
(o] So, this -- The firsl page of GC Ex 27, this Newark
Flectric, a green power conpany, that was to be the logo for
Newark Electric 2.0?
A Right. ©One of the -- The 2.0 on the cnd was Zust to be
able to have a unigue identily as I formed the corporation. I

never really intended on brancing Kewark Rlectric 2.0. You

BURKE COURT RRPORTING, LLC
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Wayne, New Jersey 07470
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A No.

[$} Ckay.

A L bought the new building and moved irto the new building.
Q And, ycu moved all the equipment over.

a Everything. Yeah.

Q Okay. The vehicles, were trose purchased from your
father?

A Yes. VYeah.

Q And, you bought new ones since and added Lhe Newark

Eleciric logc on them?

A No. I haven't added the Newark Electric to anything I've
botghz. ALl my new vans, richt now, arc awaiting tae new logo
design.

[} Okay.

A All the legacy stuff that I bought from my father --

Actually, I misspoke, I misspoke. There have becen vans that I

bought since 2000, prior to forming Newark Electric 2.0 --

Q Right.

A —-- but under the Colarcino -- when I owred Colacino
Industries.

0 Right.

A Z had bought vens in the early 20C0s, 2004 or 5, those all

have Lhe Newark Flectric legacy loge like or the job cards
actrally, -n the picture tnat you've got.

o} Right.

BURKE COURT REPORTING, LLC
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o Since the formation of Newark Electric 2.0 and I would say
in the last thrse or four years, any rew Lrucks that I bought,
new vehicles, you know, technical services trucks, they're all
logo less right now.
Q Okay.
N They're awaiting for a vehicle wzép from a company in
Buffalo and I just haven't got the new _ogo to them yet.
Q Okay. And, the new logo would be what is tke first page
of General Ccunsel's BExhibit 272
A Yes and no. It's going to ke a Colacino Induslries lago
and it would have any brands beneath trat. So, it's one of my
hesitarions. I haven't found a good way to do thris without
cortusing my customers.
0 Okay.
a Beceuse in addition to all of this there's a Colacino
Electzic, too.
Q Rigrt.
A That's out there. So, I'm tryng to simplify and
streamlire this orocess, hence Lhe Lrucks are all still plain
white. Newark Electric, the stylized rext, would somehow
probably be marketed bereath --
Q The Colacino --
A ~ the Celacino loco.
Q And, that's the --

MR.LREVVETT:

Just for the record, you were referring to

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
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cnes Lhal dc have a logo all have that loge and looks like what
we saw in General Counsel's Exnibit 18 yesterday: is that
correct?
A Ne. Actually, this was a generation of zruck that was in
the early 2000s.

Q Okay .

A The only vehicle that I can think of that we own that's

newer than this and has a logo, is the one my father drives

which has -- which is a pick-up truck, which has this loga on
it.

Q The logo from General Counsel's Exhibit —-

A Yes.

Q —= 27 that says Newark Electric.

A As a new generaticn. Tha='s probably, I'm guessing, thrse

years old.

Q Okay.
PN Somewhere around thers.
Q But, all the diflferenl variations of logos that are or

your vehicles currently say Newark klectric.
Yeah.

Okay .

Yeah.

Unless they're logo less.

Right.

Lo A e

Oxay.
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General Ceunsel 272
M3. SELLER3: Yes.
BY MS. SELLERS:
Q And, that's the Colacino Industries logo, not thec Colacino

Electric logo.
A Correct. Colacino Electric is a company my uncle and ais
stepson owr.

Q Okay.

A So, that's totally differcnt.

Q Nothing to do with it.
2 Nothing .o do with it. The Colacinc Indust-ies loge as

yon see on 27, I've never liked that. I had trhat createcd in

2000. = never liked the looks of it. And, so, that's what's
keing reinventsd —- reworked right now.
o] S0, your new van logo will have 4 new Colacine Industries

logo, ropafully --

A Yeah.

¢ —- somehow identifying Newerk Electric and might also
identify some otker subcompany --

A Could be -- Couald be, yeah. My danghte~'s company or

something.

0 Enviro Systems or something like taat.

A Yeah.

Q Okay. 8o, I know you said some of your new vehicles,

whatever type of venicles they zre, are logo less. But, the

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
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A Ir. an elflorl Lo Lry and modernize and streamline this and
not lose the brand, it's proved to be very painful for me, zo
ke quite horest with you.

If you'll notice too, one other comment I'll make on the

picture --
Q Mr. Colacino, just hold on until I ask my next question.
Okay?
a Okay. All right.
{Feuse.)
Q Mr. Coleacino, who's Deborah Geary?
A Deborah Geary was an employee for a short period of time.

She did estimating. She is a member of, I believe, 840.

Q Okay. 2nd, when did she work for you?
a I'm going Lo say 2012.
Q Okay. Bnd, she did estimating? What does that mean?

What's involved with dcing estimates?

A Shc would take a set of plars and blueprints for projects
anc cost that projecz, so we could bid the project. It Zm'ghr
be a waste water treatment plant modification. She wou{d take

thcse and put pricing to it for me.

Q And, then, would you get invol_ved at that point?

A Generally, T would oversee Lhe numbers that she produced.
Q T'm showing you what is marked as General Counsel's
kxhibit 29. This appears tc be an email that Ms. Geary sent to

an cdministrator on a project, Town of Arcadia DPW project and
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you and Ms. Bliss are copled on il; is that correct?
A Yeah.
0 Okay. Bnd, in it she states that you're the primary
centact person at Colacino Industries, but then she gives --
when she copies you on it, she gives your Colacino emalil
address, bat, then, she gives as your contact email acdress
jcolacino@newarkelectric.com. Is that something that commonly
happens where both addrcsscs were kind of being used at the
same time?

A Generally, no, 1t's not common. Tf was probably an error

on her par- because if you notice at thke top when she copied me

and she used the proper —-

0 Right.
A -- proper one.
Q Now, did yon email Ms. Mariamn and correc: her and say,

actually, please contact me at Colacinc?
A No. 1In fact -- While I'm sure I saw this, you know, kack
in 2pril 2012, don't recall this email, so, no, probably not

MS. SELLERS: Okay. Z'd like to offer CGeneral
Counsel's kxhibzz 29,
JUDGE CHU: nnry objcction?

MR. TREIVVE

No objection.

JUDGE CHU: Thank you. Marked and admitted.
(General Counsel’'s GC-29 identified and recelvad.)
MS. SELLERS: Your Honor, can I just have two minutes?

BURKE COURT REPORTING, LLC
1044 Roule 23 Nocth, Suite 316
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Q And, again, those rewainec under your father, but you're
just using them up?

A I dor't even know that we use them. _f somebody brings in
Zike an appliance to have somcbody put a cord on it, or
something simple, they micht use them as repair Tickets

Q Okay.

A -- but we generally don't uses those.

o] Okay. But, thcsc arc the only kind that would exist
those carbon copy ones?

A Yeah.
Q Okay. And, you would agree that they all say Newark
Clectric on them.

A Yeah. Those are very old documents and I don't think we
use them at all anymore.

Q Now, did Michael Behernitz ever wcrk for Newarx Electric

or Newark Elecctric 2.07?

A Newark Eleczric 2.C, I belicve he did.

Q Oxay. Dur_ng Lhat short period?

A Yeah.

0 Okay. B&nd, but, does he still work for you? I'm sorry.
A Yes.

Q Okay. And, so, before you signed the letter of assert, he

worked for Zclacino Industries, correct?
A Yes.

Q And, ne still works for Colacine Industries.

BURKE COURT REPORTING, LLC
1044 Roule 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660

O

)

019,

10

11

19

20

21

22

23

24

25

N

11
12
13
14

1s

20

21

22

23

24

25

2484948, Pagel29 of 130

CUDGE CHU: Yes. Let's take a short five-minute oreax.

M3, SELLERS: Thank you,
(Whereupon, a recess was tzken.)
JUDGE CHU:  Let's continue with the direct examination of
this witness.

BY M3. SELLERS:

Q So, just to make sure it's clear on the record. It's not
uncommon for a customer to address you guys -- your company,
Colaciro Industrics ac Newark Electric =o this day, correct?
A Correct.

[¢] Okay. And, you agree because of your father's foresight 1
guess would he the word, that the job cards for all of 2011 and
all of 2012 have stated Newark Elcctric at the top. There are
nenc oven te this date You haven't used those up, so there's

none tc this date thal say Colacino Industrles on them,

correct?
A Correct. Yeah.
Q Now, the -- There seems -—o be a couvle different types of

invoice shsets in like triplicale form I saw, you know, so that

Lhey go thrcugh --

A 'he carbonless ones?
Q The carbon kind. VYeah.
A Yesh. Those ars probably very cld.
Q Okay.
A They're probably back pre-2000.
BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
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A Yes.
Q I'm going to give you three exhibits, General Counscl's

Exhibits 30, 31 and 22. Now, I have provided you with General
Counsel's Exhibit 30 is what lcoks like a bill from Lima's
Handy Man Service to Newark Flect-ic, attentior your father

Dick Colacino and, then, it you turn to Page 4 of the document,

the bill was paid by your compary, Colacino Indus=ries,

corrsct?
A Yeah.
Q Okay. And, then, if you look at General Counsel's Exhibit

31, this is a fax from Finger Lakes Develcpmental Disabilities
Scrvices Office and it's addressed to Newark Electric anc il we
turn the page, il's purchase orcer Cclacino Ind. Nawark
Electric at your address. And then, if we turn to Fage 4, it
hzs both the Newark Electric anc Colacino Industries loges on
it, correct?
A Yeah.
Q Okay. And, then General Counsal's Fxh‘bit 32 is a fax tco
Mike Bebernitz, spelled interestingly, at Newark Electric or
Newark Elect from David Bissell at Sodus Point and, then, -f we
turn the page, there's an estimate with the Newarx Flectric and
Lhe Coleclino Industries logos on it, correct?

MS. SZILLERS:

Okay. 1'd like to offer these as examp.es

of how Newark Electric and Colacino Industries are cul tc the
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oublic simaltaneously as GCs 30, 31 and 32.

MR. TREVVETT: Voir dire?

JUNGF. CHU:  Go anead.

VOIE DIRE

BY MR, TREVVETT:
o] Please look al Exhibit 30. Lima's Handy Man Services.
A Yeah.
Q As you lcok through these documents, tc the best of ycur
kncwledge, are these all business documents of the company?
A Yeak. T would say so.
Q Do these docurents all go together as cre -- reterring to
one transaction here?
Yeah.

A It appcars to. It's a bill, a resold certificale

and a check made out -- Yeah. Whether we keep .hem altogather
like this oz not, I don't know, but T'm assuming we do.
Q Okay. 3ut, as far as you know, these are true and
accurate and complete set of documcnts, business documents
perteining to this transectior Zrom your company?
A To the besl of my krowledge. Yes.

MR. TREVVRETT: No obZection to 30.
BY MR. TREVVETT:
0 Thirty-one, the fax cover sheet from Finger Lakes DDS,

this is -- as far as you know, 1s this the complete dscument

that would have been received by your company?

N Yes.
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A T do net. No, I do not. L assume it's DJave Bissell's

¢ Well, trom the ccntent of that handwriting, doss it appear

to pertain to tais estimate and thos document, as far as you
can Zell?
A I'm sorry. Say that again?
Q The handwritten informat:on, does it appear to bec —-
pertain to this document, this estimate?
A Yes.

MR. TREVVETT: No objectlon to 31 -~ 32,

JUDGE CHU: Thank you, counsel. Marked and admitted into
the reccrd 30, 31 and 32.

(General Counsel's GC-30, GC-31 and GC-32 identified end
rece.vad.)

BY MS. SELLERS:

Q Mr. Colacino, in -- There came a time when you decided to
terminate “he letter of assent for Colacino Industries,
correct, the July 20th letter of assznl?

A Yes.

Q Ckay. Lo

you remember when that was?
FiS I know it was a decisicn that dicdn'z come guickly. I
would say very near that date, very near Lhal dale.
Q Very near July 20th?

A Yeah.

o That's the day you sigred the letter of assent.

Do you

mean almost as soon as you signed IL you dec ded to terminate

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660

)

W,

019,

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

10
11
12

13

20
21
22
23
24

25

2484948, Pagel130 of 130

213
Q And, do you rscall this transaction? Is this &
transaction that your cowpany entered into?
2 No. It probably was all handled by Mike Bebern tz, if I

had to guess.

Qo Okay.
A Tust by the type of work it is.
Q Okay. This is -- This is a business record ¢f your

company though.

A Yeah. I believe so.

Q That's what I was gelling at.

A Yeah.

Q And, is it a -- As far as you can tell, is it a comdlete

~zcord, there's no pagesz, no other information missing --

A Correct,

Q -— or alteved?
MR. TREVVETT: I guess on that basis, no objection to 31.

BY MR. TREVVETT:

Q Thirty—two, the fex from Newark -- I'm sorry -- Sodus

2oint Village --

A Yeah.

Q -— again this estinate, does that document ook to be a

.rue and accurate reccrd —- business rccords?

A Yes. I believe so.
Q Okay. Do you recognize the handwriting on zhe second
page?
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it?
Py Let me see if | understand you right.

You signed the letter of assent on July 20th.

p:y 2011.

Q Yes.,

A Closa to the one year anniversary of that.
Q Ckay.

A I'm sorry.

c That's [lne. When you decided to terminate your
relationship with Lozal 84C, how did you know how to do that?
A I don’t know that - did. T had a gentleman working for us
at the time as our CFC, a gentleman by the name o Kevin Grofl.
I had hin take the letlers of assenlL, read through them, look
al what's necessary, how to go about it, just to make sure that
ae - understood it, we had to be in six months, but we had up
until 12 months to submit -- a period between six and 12 months
tc opt out.

o] Okey.

A That there would be nc recourse shouald we -- If the
relationship didn't work bascd on my conversations with Mike.
There was a trial period fcr both entities. If t works,
greal. IZ il doesn't, no hard feelings and wa'd go separate
directions. And, in my conversations with Mike, he had said it
was a simple as that, you could give it a try, if it works,

great, if it doesn't, give us 30 days notice and thal's thrat.
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